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Proportionality review in 
economic governance: a 
manifestation of the formal 
rationality of modern law?

By Tomi Tuominen*

1 Introduction
Clashes between national supreme or constitutional courts and the Court of 

whether they relate to differences with regard to the extent of fundamental 

debate, both as a theoretical premise and a locus of actual contestation, is 
Melloni

explained how differences in the level of fundamental rights protection 

221 Such 
issues are at the core of the theory of constitutional pluralism, which, as a 
descriptive theory, has sought to explain the unsettled nature of the 

to some views, as a normative theory, has sought to justify this state of 
affairs.222

 judgment has been a central topic in the debate on constitutional 
pluralism.223 Whilst studying the  saga224

German Federal Constitutional Court used it once in its referral and in its 

 From this observation I 

*

221 Melloni
222

223

224

; 
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concerning a right granted to an individual by law, whereas the term 

and the Member States on issues of sovereignty.226 Essential to both the 
initial observation and the argument deduced from it was that  
did not concern individual rights but rather institutional constitutional law.

A central topic in the literature on 

Weiss, where the German 
Federal Constitutional Court challenged the ECB’s Public Sector Asset 

227

stage of balancing was missing.228 Furthermore, the review conducted by 
229, which was perhaps necessitated by 

the independence accorded to the ECB.230 When it came to Weiss, the 

231 Although the third stage 
of the test contained a balancing of the risks associated with such bond 

the effects of the ECB’s monetary policy measures.232

After reading such criticism and studying the two judgments, I was left 

proportionality review in these cases and why the Court’s proportionality 
review received such criticism. My hypothesis is that it is the same issue 
that I have discussed in two previous articles on the principle of primacy of 

Member States.233

226

227 Weiss
228

229

230

231

232

233 I acknowledge that proportionality review per se is about the use of competences 

here, it was pertinently clear that both the claimants before the German Federal 
Constitutional Court as well as the German court itself were of the opinion that the 
ECB did not have the competence for the two bond purchasing programmes. The 
proportionality review thus offered them a legal instrument through which to channel 
political and constitutional opposition.
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The principle of proportionality and proportionality review have, both 

context of individual rights. Furthermore, proportionality’s development 
occurred at the brink of modernity, during the same time when Max Weber 
put forth his theory on the formal rationality of modern law. Thus, my 

 and Weiss in the light of this hypothesis and the central 
concepts of Weberian rationality. Although I will utilise some of the concepts 
or ideas put forth by Weber, I will not engage with Weber’s ideas per se, 
the exact meaning of which, for that matter, still remains debated.234 Space 
precludes an analysis and critical assessment of Weber’s theory here, but I 
hope to further develop this theoretical approach somewhere else.

The purpose of this exercise is to examine whether there is more to the 

believe that this exercise still brings to the fore a new perspective on these 
judgments and can perhaps even contribute to the ongoing discussion on 

functions in the literature. The point here is to establish that historically, 
theoretically and in practice proportionality has been, and still is, about 

proportionality review in 
regard to the Weiss

Section 8 concludes the discussion by presenting a few general remarks.

2 Weberian concepts
Weber developed a general thesis about the disenchantment and 

 
Weber outlined four different ways in which social action can be oriented: 

action based on ingrained habituation. Acts based on duty, honour or a 

rational is action where “the end, the means, and the secondary results are 

234
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instrumental rationality also “involves rational consideration of the 
alternative means to the end, of the relations of the end to the secondary 

the choice of means while the ends are set on the basis of values.236

Conversely, economic action can also be rational if based on deliberate 

and used to attain chosen ends. The suitable means is selected on the 
basis of the principle of least effort.237 Economic action may be 
characterised as either formally rational or substantively rational. The 

calculation, whereas substantively rational economic action refers to 
economic action shaped by values.238

Lastly, when it comes to the law, Weber outlined how law is formally 
irrational if based on means that cannot be controlled by intellect. This 
would be the case if laws were drafted or judgments pronounced on the 
basis of, for example, oracles or sacred revelations. On the other hand, law 

factors of the case at hand. Conversely, substantively rational norms are 
such that, instead of norms obtained through logical generalisation of 
abstract interpretations, legal judgment is based on ethical imperatives, 
utilitarian rules or political maxims; that is, criteria extrinsic to the legal 

Finally, formally rational law, then, is law that only takes into consideration 

general characteristics can refer, on one hand, to facts such as an 

the other hand, refer to the logical analysis of the meaning of the relevant 
facts.239

In conclusion, what Weber wrote about rationalisation, law and the 
economy clearly relates to proportionality review.240 For example, the 

proportionality review, as is explained below. The debate between 

critique of proportionality review.241 Moreover, the role of expert knowledge 
is central in proportionality review, as it is also in Weber’s schemata on 
rationality.

236

237

238

239

240

241
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3 Proportionality review is about individual rights
The development of proportionality review is usually presented through 
three distinct historical phases. Proportionality review, or proportionality as 

forms of state action needed to be reconciled with individual freedom. 
Later, 19th century Prussian administrative law recognised that 
administrative measures needed to be necessary in order to be lawful. 
Finally, in the 20th century a modern form of proportionality emerged 

242 As this timeline shows, proportionality has its origins in 

the question of how the state interferes with peoples’ rights. Proportionality 
was created as a doctrine the purpose of which was to protect individuals 
when written law did not yet contain such clauses. This development 
occurred at the brink of modernity, during a formalistic period in German 
administrative law.243

Theoretically speaking, proportionality review is about balancing competing 

whether the measure or law under review limits individual liberties too 
much. Doing this constructs an understanding of the right and the limitation 
clause. This, then, assumes that it is possible to assess the relative harms 

the core or outer remit of the right, or the severity of the breach.244 
According to Aharon Barak, balancing “does not examine the relationship 
between the goal of the law and the means adopted for its achievement; 
rather, it examines the relationship between the goal of the law and human 

 Thus, also as a legal 
theoretical construct, proportionality is about protecting individual rights.

balance them against other public goods.246 As explained by Paul Craig247, 
Internationale 

Handelsgesellschaft
Dutheillat de Lamonthe:

“The questions which are submitted to the Court concerning the internal 
legality of the disputed measures are all linked to one and the same 
problem, namely whether or not these measures comply with a principle 

242

243

244

246

247
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described as the principle of ‘proportionality’, under which citizens may only 
have imposed on them, for the purposes of the public interest, obligations 

248

Since then, proportionality has become a principle that affects not just the 
249 This is evident 

from just a cursory glance at some recent judgments of the Grand 
, animal 

welfare , taxation , environmental protection  and copyright.

proportionality review, according to Takis Tridimas, what is at stake is 

according to the manifestly inappropriate test, whereas in cases concerning 
less 

 test.

concerning decisions of an economic nature, in which it affords broad 

is Fedesa
of economic nature, and thus a decision of discretionary nature, the test to 
be applied is whether “the measure is manifestly inappropriate having 
regard to the objective which the competent institution is seeking to 

 According to Tridimas, this test applies to both the suitability and 
necessity stages of proportionality review, although the restrictive effects of 
the measure under review are usually at the centre of attention, in which 
case the necessity stage is at stake.

, as 

health.
cases concerning economic governance measures this article refers to. 
Although before the German Federal Constitutional Court the claimants 

248 Opinion of Advocate General Dutheillet de Lamothe in Internationale 
Handelsgesellschaft

249

 See, 
 See
 See, Hinkley Point
 See, 

 Fedesa
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argued that the OMT programme and the PSPP breach their right to 
democracy, as enshrined by the German constitution, this right was not at 

type of monetary policy measures the ECB can adopt.  and Weiss 
did not concern a right granted to an individual or an obligation imposed on 

through which proportionality originally emerged and the context in which it is 

In summary, historically, theoretically and in practice the principle of 
proportionality is about individual rights, not about economic governance 
measures. Although the principle of proportionality is nowadays also 

when the rights of individuals are at stake.

measure is constitutional “only in so far as the measures that it entails are 

both suitability and necessity: the measure has to be “appropriate for 

the substance of the case, which necessitates giving broad discretion to 

ECB is constrained by the procedural requirement to “examine carefully 

enable concerned parties to understand the reasons behind the measure 

the market situation that prevailed during the adoption of the OMT 

fact that “questions of monetary policy are usually of a controversial 

more can be required of the ESCB apart from that it use its economic 
expertise and the necessary technical means at its disposal to carry out 
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such contextualisation is to provide the necessary base for the assessment 
of suitability: to assess whether the OMT programme is a suitable means of 

the crisis. In other words, for the means and ends to be in a rational 
relationship with each other, we need some understanding of the societal 
problem at hand and of the causality related to it.

an irrational market situation the OMT programme is “likely to contribute to 

actually saying here. It needs to be remembered that the purpose of the 

but what is the relationship between them, and, furthermore, what is the 
OMT programme’s connection to them? If we think about suitability 

that lowering such excessive risk premia would be conducive towards the 
ECB’s normal monetary policy instruments becoming functional again 

been correct in its assessment, as the mere announcement of the OMT 

contributing to the ESCB’s objectives and, therefore, to maintaining price 

between price stability and the two objectives of reducing interest rates and 
dispelling fears about the breakup of the euro area?

establish whether the OMT programme goes “manifestly beyond what is 

a petitio principii when it notes 
that even according to the ECB’s own statement about the OMT 
programme “the purchase of government bonds on secondary markets 

the objectives of that programme and that such purchases will cease as 
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When it comes to the actual analysis of necessity, the fact that the OMT 

that according to its economic analysis there has been no need to use the 
OMT programme so therefore it has remained unused since its 

how the use of the OMT programme “is strictly subject to the objectives of 

establish here, with regard to the necessity test, is that the very fact that it 
was never used means that it does not constitute a manifest breach. As the 

reasoning seems logical.

The purpose of this analysis relates to the fact that the programme can 
subject the Member States to losses260

losses is limited to the same extent as is the scale of the OMT programme. 
This, too, means that the OMT programme does not manifestly go beyond 

of the OMT programme by explaining how a quantitative upper limit for 
purchases through the OMT programme would reduce its effectiveness 

that they were irrational: the ECB needs to have an unlimited reserve so as 

261

programme when it states that the very fact that it would only target select 

selected with a view to the objectives of the programme and “not by means 

have been applied by experts on the basis of an expert assessment and in 
a rational manner it therefore passes the second stage of the Court’s 
proportionality review.

in 
extenso here: “In the third place, the ESCB weighed up the various 
interests in play so as to actually prevent disadvantages from arising, when 

260 The Member States are owners of the ECB, so if a debtor defaults on the ECB it is 
ultimately the Member States who bear the costs.

261 Speech by Mario Draghi, President of the ECB, at the Global Investment Conference. 
London, 26 July 2012. The whole sentence reads: “Within our mandate, the ECB is 
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the programme in question is implemented, which are manifestly 

explains how the ECB weighed them up against each other.

its explicit proportionality review, when answering the third question of the 
preliminary referral: whether the OMT programme breaches the ban on 

becomes easier to notice after Weiss
part of 
94; citing 

OMT programme, which the ECB can engage in, inevitably expose it to a 
risk of losses, and how the ESCB Statute prescribes how these losses are 
to be shared between the euro area Member States. These are risks 
“which the Bank may take in order to achieve the objectives of monetary 

third stage of proportionality review is conducted between the possible risk 

programme.

Weiss
In Weiss
detailed than in , not just because the Court’s analysis in the third 
stage was more complete but also in the way it framed the proportionality 

about what the analysis concerns: “Proportionality in relation to the 

When laying out its proportionality review in Weiss
to  and how proportionality was framed there. In fact, the content 
of those three paragraphs from 
reproduced in exactly the same way in Weiss

As was the case in 
by describing the market situation prevailing at the time of adoption of the 

ECB, buying government bonds through the PSPP will boost aggregate 

PSPP purchases are a suitable means for reaching the desired end of an 
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Again, as in 
ECB did not appear to have been “vitiated by a manifest error of 

there is no comparison between different means, just an assessment of 
whether the chosen means was reasonable in the given circumstances. 

Court states that the ECB “had, for several months, already been 

the ESCB’s objective could have been achieved by any other type of 
monetary policy measure entailing more limited action on the part of the 

concludes that “in its underlying principle, the PSPP does not manifestly go 

manifestly disproportionate test and, just in case, also including elements 
resembling the least restrictive means test. From the perspective of 

tests does not create helpful precedents.

PSPP functions it can be established whether the PSPP actually goes 

is about whether the PSPP can reach the desired ends, this second part is 
about whether it goes beyond those stated ends. Whereas in  the 

now emphasises the restricted manner in which the PSPP has been used, 
for example how it has been regularly revised taking into consideration 

the point it made already in  about the discretion accorded to the 
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interesting is that in  this statement was presented as part of the 
Weiss it appears as part of 

the second stage.

appears like the least restrictive means criteria:

more limited volume or shorter duration would have been able to bring 

comparable to those sought by the ESCB, for the purpose of achieving the 
primary objective of monetary policy laid down by the authors of the 

learned opinion AG Wathelet cites the debates within the ECB Governing 
Council upon deciding on the extension of the PSPP. According to the 
minutes of the Governing Council’s monetary policy meeting the governors 
concluded “that the risk of policy inaction clearly outweighed the risk of 

262

weighed up the various interests involved so as effectively to prevent 
disadvantages which are manifestly disproportionate to the PSPP’s 

 discussing the 

citing 
refers to the practicalities related to the application of the PSPP, which it 
had already assessed in the second half of its necessity test as it sought to 

States’ liabilities in case of a default by a Member State whose bonds have 

6 Comparison

reasoning in the two cases.

262 AG Wathelet cites the ECB Governing Council’s monetary policy meeting on 2 and 3 

the Banque de France website.
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Weiss as the mere 

the basis of suitability, while at the same time stating that this conclusion by 
the ECB cannot actually be questioned in a manner that would alter the 

In Weiss
could have been any other measures that the ECB could have taken 

were clearly not effective the PSPP also passed the necessity test. What 
 seems to 

resemble balancing, since, instead of assessing alternative measures, the 

necessary for achieving the set objectives.

When it came to balancing, the third stage of proportionality review, in 
Weiss

them against each other. Conversely, in 
manage to explicitly spell out the competing interests nor the criteria that it, 

engage with similar issues in other parts of the judgment.

7 Brief analysis

 and Weiss come across if observed from the perspective of 
Weber’s schemata on the formal rationality of modern law?

cases is characterised by formal rationality. In both cases the objective 
seems to be price stability, either directly or indirectly, which is an objective 
prescribed by the Treaties. Thus, no external objectives, devised by the 
judges themselves, seem to have affected the proportionality review. 

both the suitability and necessity tests. This too attests to the formal and 
 there was no 

explicit balancing of interests, to which formalists such as Weber would 
perhaps assent. In Weiss
the different interest at stake, it did not itself carry out any balancing 
exercise, deferring this task to the ECB’s Governing Council instead. While 

thus be undoubtedly rational, the lack of any explicit balancing of interests 
is a more formally rational outcome than having to engage in such 
balancing. Overall, the fact that the ECB was accorded broad discretion 
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aligns well with Weber’s views on how formal rationality of law, bureaucracy 
and capitalism are connected to one another.263

suitability of the OMT programme as it remained unclear what the means 

words, are the ends already inscribed into the means, in which case both 
the ends and the means are not set rationally?

According to Weber, the legitimacy of the legal order is based on its formal 
rationality, which secures legal certainty and individual rights, and thus is 
also central to the rule of law. If extralegal interests enter the arena of 
adjudication legitimacy is lost.264

examples of this could perhaps be found in other parts of the two 
judgments. This is especially the case with regard to those passages where 

market logic.

8 Conclusion

because it originates from and is geared towards analysing state breaches 
of individual rights. I did this within the framework of formally rational 

judgments  and Weiss as material. Although my analysis is very 

points.

 and Weiss

therein has also received considerable attention, the connection between 
means and ends, as well as the role of expert knowledge and rationality in 

the next point. Second, it appears, at least in my humble opinion, that 

263

264

 On this aspect of 
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Weberian concepts are useful in uncovering what takes place in the 

other cases. Indeed, as pointed out above, it is, for example, not always 

relationship is. Lastly, as an answer to the question that can be derived 
from the hypothesis presented in the introduction, I posit that proportionality 

developed further within the context of individual rights. There is of course 
already ample literature on this issue within the broader body of scholarship 

something peculiar to proportionality review. Perhaps it is the fact that such 
economic governance cases are actually about competence and not about 
rights?
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