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Reconceptualizing the Primacy–Supremacy
Debate in EU Law

Tomi TUOMINEN
*

The practical effects of the principle of primacy of EU law are well established in the case law of the
Court of Justice of the European Union (CJEU). However, the highest national courts have had
difficulties in coming to terms with the principle. Does the primacy of EU law also entail the
‘supremacy’ of EU law, and what is the significance of this for national sovereignty? There seems to
be no coherence in the academic discussion on how to use the terms primacy and supremacy and what
they actually entail. This article presents a reconceptualization of the way in which the terms
primacy and supremacy could be understood in EU law. It is argued that they are two distinct
concepts: primacy refers to actual conflicts between a national norm and an EU norm in situations
concerning individual rights, whereas supremacy refers to the structural relation between the EU’s
and the Member States’ legal orders that manifests itself as institutional conflicts of competence.
This article maps out the primacy–supremacy debate, assesses the proposed conceptualization in
light of recent European and national case law, and positions the argument in relation to
constitutional pluralism, the leading theory of European constitutionalism.

Keywords: primacy, supremacy, sovereignty, constitutional pluralism, Court of Justice, national
courts, comparative constitutionalism, EU law, European integration

1 INTRODUCTION

The essential elements of a legal order are principles such as the rule of law and legal
certainty. The principle of primacy of European Union (EU) law guarantees these
and is thus central to the functioning of the European Union’s legal order.1 Without
primacy, one can hardly say that the Union’s legal order produces legal certainty or is
based on the rule of law; if a national court can unilaterally set aside EU law,
whenever and on whatever grounds, EU citizens and other right holders cannot
effectively know what is their legal position.2 If primacy means that the EU has a

Tuominen, Tomi, ‘Reconceptualizing the Primacy–Supremacy Debate in EU Law’. Legal Issues of Economic
Integration 47, no. 3 (2020): 245–266.
© 2020 Kluwer Law International BV, The Netherlands

* University Lecturer in Law at the Faculty of Law of University of Lapland (Finland).
Email: tomi.tuominen@ulapland.fi.

1 See ECJ 22 Oct. 1987, Case 314/85 Foto-Frost v. Hauptzollamt Lübeck-Ost, paras 12–19.
2 J. Baquero Cruz, The Legacy of the Maastricht-Urteil and the Pluralist Movement, 14(3) Eur. L. J. 389, at 414

(2008).



proper legal order, what does this mean for the legal orders of the Member States? Is
the legal order of the EU somehow supreme vis-à-vis the Member States’ legal
orders? Moreover, what does this entail for the sovereignty of the Member States?3

One manifestation of such questions is the distinction between the terms primacy
and supremacy in EU law parlance. Some seem to make no distinction between the
two at all, while others have argued that there is no such thing as supremacy of EU
law.4 I refer to this as the primacy–supremacy debate,5 a debate, which is still very much
pending in EU constitutional law literature, despite the fact that the principle of
primacy has been around for over fifty years and the term supremacy has been
associated with the Union’s legal order from the very beginning.

Despite the paramount status of the principle of primacy in EU law, there is a
large discrepancy in how the terms primacy and supremacy are used in the literature.
Even just a cursory look at some handbooks and textbooks is revealing. Two chapters
inTheOxford Handbook of European Union Law deal with the principle of primacy, but
both seem to be internally inconsistent when it comes to terminology. Monica Claes
consistently uses the term primacy, as opposed to supremacy, and shortly indicates
the existence of the debate,6 whereas Takis Tridimas uses both primacy and supre-
macy in his chapter. However, although there seems to be an implicit conceptual
distinction between theways the two terms are used by Tridimas, this is not explicitly
spelled out.7 Although many of the articles in the compilation Philosophical
Foundations of European Union Law talk profoundly of primacy, supremacy and
sovereignty, none explain the difference between the terms primacy and supremacy.
Even in the index, primacy redirects to supremacy.8 In the leading textbook by Paul
Craig and Gráinne de Búrca, the term primacy is used in a chapter that explains the
direct effect of EU law,9 while then a following chapter explains how the Court of
Justice of the European Union (CJEU) pronounced ‘the doctrine of supremacy of
EU law’ in Costa v. E.N.E.L..10 Conversely, according to Allan Rosas and Lorna
Armati, the same case affirmed ‘the principle of primacy of Community law over

3 See Sovereignty in Transition (N. Walker ed., Hart Publishing 2003), and in particular in that compilation
G. de Búrca, Sovereignty and the Supremacy Doctrine of the European Court of Justice 449.

4 See L. Besselink, A Composite European Constitution 7–12 (Europa Law Publishing 2007).
5 For an explanation and stocktaking of the literature, see M. Avbelj, Supremacy or Primacy of EU

Law – (Why) Does it Matter? 17(6) Eur. L. J. 744 (2011).
6 SeeM. Claes, The Primacy of EU Law in European and National Law, in The Oxford Handbook of European

Union Law 178, at 182–185 (A. Arnull & D. Chalmers eds, Oxford University Press 2015).
7 See T. Tridimas, The ECJ and the National Courts: Dialogue, Cooperation, and Instability, in The Oxford

Handbook of European Union Law 403, at 407 (A. Arnull & D. Chalmers eds, Oxford University Press
2015).

8 See Philosophical Foundations of European Union Law (J. Dickson & P. Eleftheriadis eds, Oxford University
Press 2012).

9 P. Craig & G. de Búrca, EU Law: Text, Cases, and Materials Ch. 7, (6th edn, Oxford University Press
2015).

10 Ibid., Ch. 9. ECJ 15 July 1964, Case 6–64 Flaminio Costa v. E.N.E.L.
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national law’,11 while elsewhere in their book supremacy is used in reference to the
hierarchical multilevel governance system that exists between the EU and the
Member States.12

This article sets out to reassess the primacy – supremacy debate in light of recent
case law of the CJEU and national courts that relates to the primacy of EU law and
the constitutional relation between the European Union and the Member States.
The aim of this article is mainly conceptual: to bring clarity into the academic
discussion on the topic. However, the topic also has practical relevance. The
CJEU’s adamant view on primacy has resulted in the ‘downwards’ interpretation
of individual rights,13 as was the case in Melloni.14 Moreover, cases like Landtová,15

Ajos16 and most recentlyWeiss17 testify that the primacy of EU law can be threatened
in practice, and that this is not just an academic debate. Brexit, then, is a case in point
on the ultimate, dire, and unfortunate consequences of a Member State’s yearning
for national sovereignty and emancipation from supranational law.

This article begins by explaining how, and perhaps why, the principle of
primacy has been transformed in the literature into a hierarchical notion of supre-
macy (section 2). The section also points out how constitutional pluralism has
surfaced as one attempt to come to terms with this debate and the underlying
constitutional conflict. This serves as a contextualization of the subsequent discussion
and the argument of the article.

The argument of the article then unfolds in three steps. First, I present a
distinction between cases that concern individual rights and institutional constitu-
tional law (section 3). Landmark decisions that established the direct effect of EU law
are examples par excellence of the first category.Van Gend en Loos had the legal right
to import urea formaldehyde from Germany to Netherlands without having to pay
custom tariffs, as was established by Article 12 of the Treaty establishing the
European Economic Community (EEC Treaty), now Article 30 of the Treaty on
the Functioning of the European Union (TFEU). The Dutch authorities breached
this right by imposing an 8 % tariff on the import.18 National law breached a right
granted to an individual by EU law. There was thus a conflict between EU law and
national law. Into the latter category belong cases that deal with, for example,

11 A. Rosas & L. Armati, EU Constitutional Law: An Introduction 64 (3d edn, Hart Publishing 2018).
12 Ibid., at 50–51.
13 See L. Besselink, The Parameters of Constitutional Conflict After Melloni, 39(4) Eur. L. Rev. 531, at 533

(2014).
14 ECJ 26 Feb. 2013, Case C-399/11 Stefano Melloni v. Ministerio Fiscal.
15 See ECJ 22 June 2011, Case C-399/09 Marie Landtová v. Česká správa socialního zabezpečení.
16 See ECJ 19 Apr. 2016, Case C-441/14Dansk Industri (DI), acting on behalf of Ajos A/S v. Estate of Karsten

Eigil Rasmussen.
17 See ECJ 11 Dec. 2018, Case C-493/17 Proceedings brought by Heinrich Weiss and Others.
18 ECJ 5 Feb. 1963, Case 26–62 NV Algemene Transport – en Expeditie Onderneming van Gend & Loos v.

Netherlands Inland Revenue Administration.
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delineation of competence between the EU and the Member States. Crudely put,
competence concerns what the EU can do – and thus, what the Member States must
follow.Gauweiler andWeisswere about the European Central Bank’s competence to
adopt various bond-buying programmes, which the German Central Bank and
several German politicians opposed.19 These cases did not concern rights granted
to individuals by EU law nor a clash between EU law and national law, but rather
they were about competition between different institutions. I argue that cases
concerning individual rights are best conceptualized through primacy, whereas cases
concerning institutional constitutional law through supremacy. The core of the argu-
ment put forward in this article is that we do not need to choose either primacy or
supremacy, but rather that both conceptualizations are useful. In this section, I use
recent high profile judgments by the CJEU as examples as this is mainly an issue of
EU law. In addition, two rulings by national courts, given following a preliminary
reference to the CJEU, are used as examples of the practical significance of the issue
and especially of how the second step of my argument might relieve the national
courts defiance against the primacy of EU law.

Second, I present the distinction between the interpretive and legislative aspects of
Kompetenz-Kompetenz (section 4). Interpretive (or judicial) Kompetenz-Kompetenz
refers to the competence to police the limits of theUnion’s competences. In practice,
this takes place through assessing whether an act by the Union is ultra vires. This task
has been entrusted to the CJEU in Articles 263 and 267 TFEU. Legislative
Kompetenz-Kompetenz, conversely, refers to the power to extend the Union’s com-
petences. Only the Member States can effectuate this through the procedure pre-
scribed in Article 48 of the Treaty on European Union (TEU). I argue that once this
distinction is appreciated, the significance of the primacy and supremacy of EU law
over national law does not seem that definitive after all as Member States still retain
legislativeKompetenz-Kompetenz.Utilizing such a distinction might make it easier for
national courts to accept the primacy of EU law without reservations. In fact, several
national courts seem to have adopted such a distinction. Here, I use as examples
decisions by national courts, as the issue of legislativeKompetenz-Kompetenz concerns
the core of national constitutions and is not, as such,20 in the purview of the CJEU.

Third, on the basis of the thus sketched putative framework, I argue in favour of
adopting both primacy and supremacy as part of our constitutional vernacular – as

19 ECJ 16 June 2015, Case C-62/14 Peter Gauweiler and Others v. Deutscher Bundestag;Weiss, supra n. 17. See
T. Tuominen, Aspects of Constitutional Pluralism in Light of the Gauweiler Saga 43(2) Eur. L. Rev. 186
(2018).

20 In ECJ 27 Nov. 2012, Case C-370/12 Thomas Pringle v. Government of Ireland and Others the CJEU
indirectly assessed whether the simplified revision procedure of Art. 48(6) TEU had been correctly used
in amending Art. 136 TFEU but in practice the case was about the delineation between economic and
monetary policy competences. See V. Borger, The ESM and the European Court’s Predicament in Pringle,
14(1) German L. J. 113 (2013).
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opposed to the heterarchical version offered by constitutional pluralism that rejects
supremacy as a useful conceptualization. Ultimately, I believe, this conceptualization
secures better the uniformity and effectiveness of EU law, yet without sacrificing the
sovereignty of the Member States.

2 CONCEPTUALIZING THE DEBATE: FROM PRIMACY TO
SUPREMACY

After having established the principle of direct effect inVan Gend en Loos,21 it was only
natural that the CJEU then proclaimed the primacy of EU law over national law in
Costa v. E.N.E.L.,22 and later further defined that it also applies to national constitu-
tional law in Simmenthal.23 Primacy is the sine qua non of uniform application of EU
law and for there to be a legal order. Without primacy, rights stemming from EU law
would lose their relevance. In Internationale Handelsgesellschaft the CJEU affirmed that
the direct effect of EU law cannot even be precluded by national pleas to fundamental
rights.24 Due to the seemingly absolute nature of primacy,25 it is easy to fathom why
some commentators have started to refer to it as the principle of supremacy.

Where or when exactly this conflation of primacy and supremacy took place is
difficult to trace.26 Historical analysis has revealed that already during the negotiation
of the European Coal and Steel Community (ECSC) Treaty and the time thereafter,
but before the pronouncement of the ‘new legal order’ by the CJEU in Van Gend en
Loos and Costa v. E.N.E.L., many central participants to the discourse on European
constitutionalism clearly favoured the constitutional or even federal version over the
international law version.27 The term supremacy has been used in the literature
already from the inception of the Community.28 Linguistically, the American

21 Van Gend & Loos, supra n. 18.
22 Costa v. E.N.E.L., supra n. 10.
23 ECJ 9 Mar. 1978, Case 106/77 Amministrazione delle Finanze dello Stato v. Simmenthal SpA.
24 ECJ 17 Dec. 1970, Case 11–70 Internationale Handelsgesellschaft mbH v. Einfuhr – und Vorratsstelle für

Getreide und Futtermittel.
25 See Costa v. E.N.E.L., supra n. 10, at 594: ‘The law stemming from the Treaty, an independent source of

law, could not because of its special and original nature, be overridden by domestic legal provisions,
however framed, without being deprived of its character as Community law without the legal basis of
the Community itself being called into question’.; Internationale Handelsgesellschaft, supra n. 24, para. 3:
‘Therefore the validity of a Community measure or its effect within a Member State cannot be affected
by allegations that it runs counter to either fundamental rights as formulated by the constitution of that
state or the principles of a national constitutional structure’.

26 It could be argued that such a tracing exercise does not make sense in the English language alone, but as
English has become the lingua franca of European law, it is sufficient for at least some tentative
conclusions.

27 See A. Boerger & M. Rasmussen, Transforming European Law: The Establishment of the Constitutional
Discourse from 1950 to 1993, 10(2) Eur. Const. L. Rev. 199 (2014).

28 See e.g. G. Bebr, The Relation of the European Coal and Steel Community Law to the Law of the Member
States: A Peculiar Legal Symbiosis, 58(6) Colum. L. Rev. 767, at 788 (1958): ‘In a sense, the Treaty
establishes an autonomous legal system, independent of the Member States, the character of which may
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heritage of the early scholarship on European constitutionalism explains the choice
of federal vocabulary.29 What sedimented supremacy into the vocabulary of
European constitutionalism is undoubtedly the transformation thesis expounded
by Joseph Weiler.30 Political scientists who built their work on top of this founda-
tion, for example Karen Alter, also played a key role in this process. Because power is
central to their analysis, it is natural for them to conceptualize the whole issue in
terms of supremacy and sovereignty.31

Choosing the conceptualization of supremacy as the paradigm seems to have
contributed to the initiation of the discussion on constitutional pluralism. This
becomes evident when we see how Neil MacCormick conceptualized the issue:

Once we have established this doctrine of the supremacy of Community law, however, the
question inevitably to be posed is whether there is any need at all for an elaborate theory
about interaction of distinct systems.32

Accordingly, the doctrine of supremacy of Community law should by no means be
confused with any kind of all-purpose subordination of member-state-law to Community
law. Rather, the case is that these are interacting systems, one of which constitutes in its own
context and over the relevant range of topics a source of valid law superior to other sources
recognized in each of the member-state-systems.33

Constitutional pluralism can be understood as way of trying to come to terms with
the primacy–supremacy debate. As a constitutional theory, constitutional pluralism
tries to reconcile the competing and overlapping claims to sovereignty by the
CJEU and national courts.34 A central tenet of constitutional pluralism is that these
‘competing constitutional claims are of equal legitimacy or, at least, cannot be
balanced against each other in general terms’.35 It seems, then, that due to the

be demonstrated by a number of examples. According to Art. 86 of the Treaty,Member States must take
individual or general measures to facilitate the pursuance of the Community objectives. This commit-
ment assures the Community law of a certain supremacy over, and independence from, the national
legal system’.

29 See G. Martinico, The Federal Language and the European Integration Process: The European Communities
Viewed from the US 53 Politique Européenne 38 (2016).

30 See J. Weiler, The Community System: the Dual Character of Supranationalism, 1 Y.B. Eur. L. 267 (1981); J.
Weiler, The Transformation of Europe, 100(8) Yale L. J. 2403 (1991).

31 See K. J. Alter, Establishing the Supremacy of European Law: The Making of an International Law Rule of Law
in Europe 2 (Oxford University Press 2001), for how the CJEU used the preliminary reference
mechanism to make ‘European law hierarchically supreme to national law’, how ‘national governments
accepted an institutional change that greatly compromised national sovereignty’, and how national courts
were harnessed along to ‘enforce European law supremacy’ (emphasis added).

32 N. MacCormick, Questioning Sovereignty: Law, State and Nation in the European Common Wealth 116
(Oxford University Press 1999).

33 Ibid., at 117.
34 The classical text being N. Walker, The Idea of Constitutional Pluralism, 65(3) Mod. L. Rev. 317 (2002).

For a thorough analysis of the scholarship, see K. Jaklic, Constitutional Pluralism in the EU (Oxford
University Press 2014).

35 M. P. Maduro, Three Claims of Constitutional Pluralism, in Constitutional Pluralism in the European Union
and Beyond 67, at 75 (M. Avbelj & J. Komárek eds, Hart 2012).
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unsettled nature of the issue, the only way around it is to turn the vice into a virtue:
‘and in this way, we can finally envisage how the overlap of heterarchically related
constitutional authorities of the common part and the local parts, rather than
undermining or eroding the legitimacy of each such authority, becomes a condition
of legitimacy of the combined whole’.36

The following two sections put forth a reconceptualization of the primacy–
supremacy debate that aims to overcome the difficulty of reconciling the European
and national positions.

3 RECONCEPTUALIZING THE DEBATE: INDIVIDUALRIGHTS AND
INSTITUTIONAL CONSTITUTIONAL LAW

The conflation of primacy into supremacy has been criticized especially by Leonard
Besselink. The root of his criticism is that how primacy works has been wrongly
understood. Simply put, primacy is a rule of conflict resolution. As such, it does not
infer any form of hierarchy between the legal orders fromwhich the conflicting rules
originate. In case of conflict, one rule is applied and the other is set aside; primacy is
given to the rule that is applied, but this does not mean that the legal order from
which this rule originates would somehow be superior to the other legal order. Thus,
there is no ‘supremacy’ of EU law over national law. Furthermore, Besselink also
points out that not all national constitutional courts have unreservedly accepted the
primacy of EU law.37

When explained in this way, the criticism of turning primacy into supremacy
seems to make sense. However, this view seems to disregard an important feature of
EU law: how EU law is actually federal law and as such supposed to handle disputes
between the two different legislative spheres. Here, the doctrine of pre-emption
comes into play. According to Robert Schütze, the principle of pre-emption defines
when there is a conflict between EU law and national law, whereas the principle of
supremacy – assuming that Costa v. E.N.E.L. and Internationale Handelsgesellschaft
constitute such a principle – defines how such conflicts are to be resolved.38

In my understanding, the points of criticism made by Besselink and Schütze are
both equally correct, but they need to be understood as referring to different things.
In reference to direct effect and rights granted to individuals by EU law, it makes
sense to talk about primacy; in reference to the competences of the two different
legislative spheres, when taking into consideration the federal principle of pre-

36 N. Walker, Constitutional Pluralism Revisited, 22(3) Eur. L. J. 333, at 352 (2016).
37 See Besselink, supra n. 4, at 7–12. See also Tuominen, supra n. 19, at 194–200.
38 See R. Schütze, European Constitutional Law 348, 364 & 378 (Cambridge University Press 2012).
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emption, EU law has supremacy over national law.39 Let me take Melloni and
Gauweiler as examples.

In Melloni, the requirements set by the Council Framework Decision 2002/
584/JHA on the European Arrest Warrant collided with the constitutional require-
ments of the Spanish Constitution: the former necessitated that Mr Melloni be
surrendered to Italy to serve a prison sentence given in absentia, while the latter did
not allow for trials to take place without the presence of the accused person.40 There
was a conflict between EU law and national law in an issue that concerned individual
rights. Spain wanted to uphold higher fundamental rights standards than those set by
the Framework Decision. This resulted in the issue being framed in terms of primacy
of EU law by the CJEU.41

According to the CJEU, the principle of primacy requires that ‘rules of
national law, even of a constitutional order, cannot be allowed to undermine
the effectiveness of EU law on the territory of that State’. In the specific
context of this case, this meant that Article 53 of the Charter of Fundamental
Rights of the European Union (EU Charter) does not allow ‘national standards
of protection of fundamental rights’ that result in ‘the primacy, unity and
effectiveness of EU law’ being compromised.42 The adamant view adopted
by the CJEU towards the principle of primacy lead to a ‘downwards’ inter-
pretation of individual rights.43

Due to such a negative outcome, it has been suggested that the strict stance
adopted in Melloni should be refined.44 This could be done in the following
manner. First, as Article 4(2) TEU was not directly addressed in Melloni, this
leaves open the possibility of utilizing it in a future case to allow for higher
national standards and thus departing from the interpretation of primacy
adopted by the CJEU in Melloni.45 Second, in both Omega and Sayn-
Wittgenstein the logic behind allowing national law to breach EU law was
that the aim of the national law served a goal that is compatible with EU
law.46 This was surely the case also in Melloni.

39 For a somewhat similar attempt at defining the meaning of primacy and supremacy, drawing on the
German distinction between primacy of application (Anwendungsvorrang) and primacy in validity
(Geltungsvorrang), see F. C. Mayer, Supremacy – Lost? – Comment on Roman Kwiecień, 6(11) German L.
J. 1497, at 1498–1499 (2005).

40 See Besselink, supra n. 13.
41 Melloni, supra n. 14, paras 58–60.
42 Melloni, supra n. 14, paras 59–60.
43 See Besselink, supra n. 13, at 551–552.
44 See M. de Visser, Dealing with Divergences in Fundamental Rights Standards, 20(4) Maastricht J. Eur. &

Comp. L. 576 (2013); A. Pliakos & G. Anagnostaras, Fundamental Rights and the New Battle over Legal and
Judicial Supremacy: Lessons from Melloni, 34 Y.B. Eur. L. 97 (2015).

45 Besselink, supra n. 13, at 549.
46 N. de Boer,Addressing rights divergences Under the Charter: Melloni, 50(4) Com.Mkt. L. Rev. 1083 (2013),

at 1098. See ECJ 14 Oct. 2004, Case C-36/02 Omega Spielhallen- und Automatenaufstellungs-GmbH v.
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Utilizing Article 4(2) TEU and national constitutional identity to deal with the
issue brought up byMelloniwould not result in the CJEU relinquishing its position as
the ultimate umpire nor the efficacy of the EU’s legal order. Although there is some
disagreement on this point in the literature,47 the conclusion that under EU law it is
the CJEU that decides when national constitutional identity can be pleaded and to
what effect seems logical.48 As is exemplified by Sayn-Wittgenstein, since the applica-
tion of Article 4(2) TEU, which essentially amounts to a proportionality analysis, is
done by the CJEU, the CJEU retains its position as ‘the Supreme Constitutional
Court of Europe’.49 In other words, the national court raises the issue in a pre-
liminary reference, but the CJEU decides whether it justifies breaching EU law.50

If we look at Gauweiler, then, we notice that the term primacy was not men-
tioned at all in the CJEU’s judgment.51 However, it did appear once in the referral52

and on multiple occasions in the form of ‘precedence of application of Union law’
(Anwendungsvorrang) both in the referral and in the final decision of the German
Federal Constitutional Court (Bundesverfassungsgericht, BVerfG).53 This disparity is
rather revealing. It serves as the basis for my putative distinction between individual
rights and institutional constitutional law.54

When looking at Gauweiler – and this applies equally to Weiss55 – it becomes
immediately clear that the case did not concern a conflict between two norms, one
originating from the EU’s legal order and the other from a Member State’s legal

Oberbürgermeisterin der Bundesstadt Bonn; ECJ 22 Dec. 2010, Case C-208/09 Ilonka Sayn-Wittgenstein v.
Landeshauptmann von Wien.

47 See A. von Bogdandy & S. Schill, Overcoming Absolute Primacy: Respect for National Identity Under the
Lisbon Treaty, 48(5) Com. Mkt L. Rev. 1417, at 1447–1452 (2011); M. Kumm, The Jurisprudence of
Constitutional Conflict: Constitutional Supremacy in Europe Before and After the Constitutional Treaty, 11(3)
Eur. L. J. 262, at 302–304 (2005).

48 See Claes, supra n. 6, at 204–206; Pliakos & Anagnostaras, supra n. 44.
49 L. Besselink, Respecting Constitutional Identity in the EU. A Case Note on C-208/09 Ilonka Sayn-

Wittgenstein, 49(2) Com. Mkt. L. Rev. 671, at 692 (2012).
50 Similarly, see A. Torres Perez, Constitutional Identity and Fundamental Rights: The Intersection Between

Articles 4(2) TEU and 53Charter, inNational Constitutional Identity and European Integration 141, at 148 (A.
Saiz Arnaiz & C. Alcoberro Llivina eds, Intersentia 2013). For an opposite conclusion, also based on a
reading regarding individual rights, see S. Robin-Olivier, The Evolution of Direct Effect in the EU:
Stocktaking, Problems, Projections, 12(1) Int’l J. Const. L. 165 (2014).

51 Gauweiler, supra n. 19. See Tuominen, supra n. 19, at 194–196.
52 See Bundesverfassungsgericht [BVerfG – Federal Constitutional Court], Case No. 2 BvR 2728/13 (14

Jan. 2014) (OMT reference), para. 24, where the BVerfG is citing its earlier decision Case No. 2 BvR
2661/06 (6 July 2010) (Honeywell ).

53 See OMT reference, ibid., paras 24–26; Bundesverfassungsgericht [BVerfG – Federal Constitutional
Court], Case No. 2 BvR 2728/13 (21 June 2016) (OMT judgment), paras 115–120, 146 and 162.
The BVerfG even cites Costa v. E.N.E.L. in this part of its final judgment.

54 This aspect ofGauweiler has been noticed by others too, although not operationalized in the sameway as
is done here. See Tridimas, supra n. 7, at 423.

55 See Bundesverfassungsgericht [BVerfG – Federal Constitutional Court], Case No. 2 BvR 859/15 (18
July 2017) (PSPP reference); Weiss, supra n. 17; Bundesverfassungsgericht [BVerfG – Federal
Constitutional Court], Case No. 2 BvR 859/15 (5 May 2020) (PSPP judgment).
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order. Furthermore, the case did not concern rights granted to individuals by EU
law. Thus, Gauweiler was not about primacy. As there was no conflict between two
norms, the CJEU did not have to resort to its primacy doctrine. The conflict
concerned the competences of the EU – more specifically the European Central
Bank’s strict monetary policy mandate, and the effects of the Bank’s actions vis-à-vis
the Member States – and conversely, the ultra vires review of those actions by the
BVerfG. Advocate General Cruz Villalón framed this conflict well in his opinion,
when he outlined the ‘functional difficulty’ underlying the reference:

The first is that it seems to me an all but impossible task to preserve thisUnion, as we know it
today, if it is to be made subject to an absolute reservation, ill-defined and virtually at the
discretion of each of the Member States, which takes the form of a category described as
“constitutional identity”. That is particularly the case if that “constitutional identity” is stated
to be different from the “national identity” referred to in Article 4(2) TEU.56

Seen from this perspective, it seems appropriate to conceptualize Gauweiler through
supremacy. First, the very purpose of the BVerfG’s ultra vires review is to assess the
validity of EU law and actions by EU institutions on the basis of the German
constitution. Thus, the Basic Law is the Grundnorm that dictates the validity of EU
law in Germany and what types of effects EU law can have. EU law is, therefore,
subordinate to the German constitution. Second, with the specific form the BVerfG
had worded its referral, it was also contesting the role of the CJEU as the ultimate
interpreter of EU law.57 The outcome of the case was that the CJEU deemed the
European Central Bank’s bond-buying programme as being within the Bank’s
mandate, and the BVerfG also accepted this interpretation in its final ruling in the
national proceedings.

Based on this analysis, the doctrine of primacy seems adequate to conceptualize
conflicts between EU law norms and national law norms that grant rights to
individuals, like for example in the case Melloni; whereas in institutional matters,
such as in Gauweiler, supremacy seems to be the correct way to conceptualize the
issue. In institutional matters, strict adherence to the supremacy of EU law seems to
be the only correct solution since departing from it would jeopardize the functioning
of the EU’s constitutional order in the way as it has been enshrined in the Treaties,
following which the EU’s legal order would no longer be able to guarantee the
protection of rights nor produce legal certainty.58 In fact, this is how the CJEU

56 Opinion of Advocate General Cruz Villalón, 14 Jan. 2015, in Case C-62/14 Gauweiler, para. 59.
Emphasis in the original.

57 This was evident already from how the two aspects of the question referred were formulated. See
BVerfG OMT reference, supra n. 53, para. 1.

58 See F. Fabbrini, After the OMT Case: The Supremacy of EU Law as the Guarantee of the Equality of the
Member States, 16(4) German L. J. 1003, at 1012–1022 (2015); J. Baquero Cruz, Another Look at
Constitutional Pluralism in the European Union, 22(3) Eur. L. J. 356, at 368–373 (2016).
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explained the issue in the press release it made following the BVerfG’s decision not to
follow the CJEU’s ruling inWeiss.59 The situation is different though when it comes
to primacy, as was exemplified by the outcome in Melloni and the explained alter-
native based on Article 4(2) TEU and national identity.

If we turn to the national courts, we find an instance where they explicitly
disregard the primacy of EU law. In Landtová, a case originating from a referral from
the Czech Supreme Administrative Court, the CJEU applied the principle of non-
discrimination in favour of people who received lower pensions than their cohort
group due to specific national circumstances related to the dissolution of
Czechoslovakia.60 Later on, the Czech Constitutional Court declared the CJEU’s
judgment as ultra vires and annulled the Czech Supreme Administrative Court’s
decision.61 The Constitutional Court denied the primacy of EU law in this case
because it thought that ‘an act by a European body exceeded the powers that the
Czech Republic transferred to the European Union under Art. 10a of the
Constitution’.62

Ajos is another instance where a national court chose not to follow the CJEU’s
judgment.63 In its final judgment in the main proceedings, the Danish Supreme
Court was of the opinion that the Danish Act of Accession to the EU does not make
it possible to use unwritten principles of EU law (principle of non-discrimination on
grounds of age) to disapply specific provisions of national law. In essence, the
national Act of Accession does not grant such powers to the Danish court. This
conclusion left the Danish court no other option than to set aside the judgment of the
CJEU.64 Although the case needs to be understood within the historical context of
the Danish EU membership,65 it does signal the significance of the issue at hand:
sometimes we end up in situations in which the primacy of EU law is threatened in
practice. The Danish court’s logic seems to be similar to that of the Czech
Constitutional Court, which is undeniably derived from Germany: the state remains
sovereign and the national constitution is the Grundnorm according to which the
national court is to adjudicate.

59 See Court of Justice of the European Union, Press release No 58/20, Luxembourg, (8 May 2020).
60 Landtová, supra n. 15.
61 See judgment of 31 Jan. 2012, Pl. ÚS 5/12 (Slovak Pensions), https://www.usoud.cz/en/decisions/20

120131-pl-us-512-slovak-pensions/ (accessed 19 Mar. 2020).
62 Slovak Pensions, ibid.
63 Ajos, supra n. 16.
64 See judgment of 6 Dec. 2016, Case 15/2014 (Ajos A/S v. Estate of A), http://www.supremecourt.dk/

supremecourt/nyheder/pressemeddelelser/Documents/Judgment%2015-2014.pdf (accessed 19 Mar.
2020).

65 See M. Rask Madsen, H. Palmer Olsen & U. Šadl, Competing Supremacies and Clashing Institutional
Rationalities: The Danish Supreme Court’s Decision in the Ajos Case and the National Limits of Judicial
Cooperation, 23(1–2) Eur. L. J. 140 (2017).
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Indeed, this is exactly what the BVerfG did just recently, when it decided that
the CJEU’s decision in Weiss was ultra vires, and that therefore the contested
decision by the European Central Bank ‘does not partake in the precedence of
application of EU law (Anwendungsvorrang)’ in Germany.66

Next, we turn to the framework that explains what these national rulings were
actually about. Furthermore, appreciating this framework is the key through which
the CJEU and national courts could adopt the proposed distinction between primacy
and supremacy, as well as to avoid such outcomes as those in the mentioned Czech,
Danish and German cases.

4 UNTANGLING THE DEBATE: INTERPRETIVE AND LEGISLATIVE
KOMPETENZ-KOMPETENZ

I have adopted a very practical understanding of the two facets of Kompetenz-
Kompetenz. Simply put, interpretive (or judicial) Kompetenz-Kompetenz refers to
the competence to police the limits of the Union’s competences, as they are
enshrined in the EU Treaties. In practice, this takes place through assessing
whether a Union act is ultra vires. Legislative Kompetenz-Kompetenz, conversely,
means the power to extend the Union’s competences. This requires amending
the EU Treaties.

The principle of conferral (Article 5 TEU) stipulates in which policy areas
the Community legislator can take action. The extent of the conferred powers
can only be altered by amending the Treaties, which requires a unanimous
decision by the Member States (Article 48 TEU). Thus, the Member States
hold legislative Kompetenz-Kompetenz. According to the CJEU, the procedure
prescribed in Article 48 TEU for amending the Treaties is not optional, but
must be followed by the Member States if they wish to change the constitu-
tional structure of the Union.67 Furthermore, administrative practice cannot
result in substantive law being modified or overridden.68 This view seems to be
protective of the Member States’ position as ‘Masters of the Treaties’.
Conversely, it is the CJEU’s duty – and only the CJEU’s duty – to police
the scope of these competences. It does this by reviewing the legality of
legislative acts and other acts of Union institutions and by ruling on their

66 PSPP judgment, supra n. 55, para. 234.
67 ECJ 8 Apr. 1976, Case 43–75Gabrielle Defrenne v. Société anonyme belge de navigation aérienne Sabena, para.

58: ‘the Treaty can only be modified by means of the amendment procedure carried out in accordance
with Art. 236 [nowArt. 48 TEU]’. SeeK. Sowery,The Nature and Scope of the Primary Law-making Powers
of the European Union: The Member States as the ‘Masters of the Treaties?’, 43(2) Eur. L. Rev. 205 (2018).

68 ECJ 9 Aug. 1994, Case C-327/91 France v. Commission, para. 36: ‘a mere practice cannot override the
provisions of the Treaty’.
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correct interpretation (Article 19 TEU and Articles 263 and 267 TFEU).69

Thus, the CJEU holds interpretive Kompetenz-Kompetenz.70

Let me illustrate the above with a practical example. The reason why the Czech
Constitutional Court did not accept the primacy of EU law in Landtová was, that it
thought that the CJEU had misused it interpretive Kompetenz-Kompetenz, and thus
the Czech court stepped in to protect the boundaries of legislative Kompetenz-
Kompetenz.71 The Danish Supreme Court’s ruling in Ajos can be read in the same
manner.72 The BVerfG outlined this inWeiss by stating that ‘the Basic Law does not
authorize German state organs to transfer sovereign powers to the European Union
in such a way that the European Union were authorized, in the independent exercise
of its powers, to create new competences for itself’.73

A further point of consideration is the fact that according to Article 50 TEU any
Member State may decide to withdraw from the Union in accordance with its own
constitutional requirements. The communis opinio seems to be that Article 50 TEU
makes unilateral withdrawal possible, although there is a duty to negotiate.74

Furthermore, as the CJEU ruled in Wightman, a Member State also has the right to
unilaterally revoke the notification of its intention to withdraw from the EU. The
way in which the decision to withdraw and its possible revocation are to be taken are
issues governed by the Member States’ own constitutions.75 Upon withdrawal the
Member State will redeem back to itself the competences conferred onto the Union.
This was, for example, the view of the Constitutional Court of Spain in its judgment
on the Constitutional Treaty.76

When it comes to the distinction between the two facets of Kompetenz-
Kompetenz, most commentators seem to focus only on the interpretive aspect,77

whereas the legislative aspect is only rarely addressed.78 This is despite the fact

69 Foto-Frost, supra n. 1, para. 12 and 19.
70 SeeG. Beck,The Lisbon Judgment of the German Constitutional Court, the Primacy of EU Law and the Problem

of Kompetenz-Kompetenz: A Conflict between Right and Right in Which There is No Praetor, 17(4) Eur. L. J.
470, at 472–473 (2011).

71 Slovak Pensions, supra n. 62.
72 Ajos A/S v. Estate of A, supra n. 65.
73 PSPP judgment, supra n. 55, para. 101.
74 See T. Tridimas, Article 50: An Endgame Without and End? 27(3) King’s L. J. 297 (2016); C. Hillion,

Accession andWithdrawal in the Law of the European Union, in The Oxford Handbook of European Union Law
126 (A. Arnull & D. Chalmers eds, Oxford University Press 2015).

75 ECJ 10 Dec. 2018, Case C-621/18AndyWightman and Others v. Secretary of State for Exiting the European
Union, para. 37.

76 SeeCase 6603–2004,Declaration 1/2004, on 13 Dec. 2004, Com. Mkt. L. Reports 981 (2005), para. 47:
‘Primacy, therefore, operates in relation to powers assigned to the Union by the sovereign will of the
State, and recoverable by the same sovereign will, through the “voluntary withdrawal” procedure
provided in Art.I-60 of the Treaty’.

77 See Tridimas, supra n. 7, at 417–419; P. Craig, Constitutions, Constitutionalism, and the European Union, 7
(2) Eur. L. J. 125, at 134 (2001).

78 See D. Grimm, The Democratic Costs of Constitutionalisation: The European Case, 21(4) Eur. L. J. 460, at
471 (2015).
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that Joseph Weiler and Ulrich Haltern explained the meaning of these two in
relation to the Union twenty years ago, when they refuted the understanding that
‘a Community without legislative Kompetenz-Kompetenz cannot contain a court
with judicial Kompetenz-Kompetenz’.79 All courts in charge of managing a system
(be that the EU’s legal order or a much smaller legal enterprise) are going to be
faced with the task of interpreting vague norms. Through such an interpretive act,
the court decides, on a case-by-case basis, what belongs to its jurisdiction and what
not. This inevitably results in the court exercising some degree of interpretive
Kompetenz-Kompetenz. This is so, even in case of systems that are not sovereign due
to lacking legislative Kompetenz-Kompetenz.

From the above stated we can arrive at the subsequent conclusion. The sover-
eignty of the Member States as such is not undermined by the following statements
since the Member States retain legislative Kompetenz-Kompetenz as Masters of the
Treaties and the possibility to redeem back all aspects of Kompetenz-Kompetenz
through withdrawal from the Union: (1) EU law has primacy over national law, to
the extent as enforced by the CJEU through its power of interpretive Kompetenz-
Kompetenz; (2) the EU’s legal order has supremacy over the legal orders of the
Member States within the areas conferred onto the EU.

Notwithstanding, there are at least four possible counterarguments for the claim
that the Member States hold legislative Kompetenz-Kompetenz. First, competence
creep by the CJEU, upon exercising its interpretive Kompetenz-Kompetenz,
encroaches upon the Member States’ prerogatives. Constitutional doctrines created
by the CJEU become part of EU law and are thus binding on the Member States,
regardless of whether they have been nationally ratified or not.80 Second, the
possibility of using legislativeKompetenz-Kompetenz is severely limited, since political
reasons as well as circumscription by the CJEUmake it difficult for theMasters of the
Treaties to use their powers as such.81 Third, due to the binding nature of the EU
Treaties on individual Member States, especially the rules on what powers have been
conferred onto the Union, an individual Member State does not have legislative
Kompetenz-Kompetenz because it cannot ‘extend its powers unilaterally to the detri-
ment of the Union’.82 In other words, the Member States can utilize this power only
collectively. Fourth, as Brexit points out, withdrawal from the Union is a difficult
process, so using it to redeem back all aspects of Kompetenz-Kompetenz takes time,

79 J. Weiler & U. Haltern, The Autonomy of the Community Legal Order – Through the Looking Glass, 37(2)
Harv. Int’l L. J. 411, at 437 (1996).

80 SeeG. Beck,The Problem of Kompetenz-Kompetenz: AConflict Between Right and Right in which There Is No
Praetor, 30(1) Eur. L. Rev. 42, at 43 (2005); S. Weatherill,Competence and Legitimacy, inThe Outer Limits
of European Law 17, at 18–22 (C. Barnard & O. Odudu eds, Hart Publishing 2009).

81 The perfect example being ECJ 14 Dec. 1991, Opinion 1/91 (EFTA Treaty), paras 69–72.
82 A. von Bogdandy & J. Bast, The Federal Order of Competences, in Principles of European Constitutional Law

275, at 285 (A. von Bogdandy & J. Bast eds, Hart Publishing 2010).
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and the end results of this process are unclear upon initiation. While all four
arguments are true, they do not take away the basis of the framework presented
here. They just explain how it works in practice and what types of difficulties
operating within it entails.

Throughout the years, national courts have had some difficulty in coming to
terms with the primacy and supremacy of EU law.83 Their rulings have mainly dealt
with: (1) the conceptual basis for accepting the primacy or supremacy of EU law, that
is, whether this stems from the national constitution or EU law itself; (2) whether the
national constitutions set limits for the development of EU law; and (3) who has the
ultimate authority to interpret the EU Treaties when it comes to the allocation of
competences between the EU and the Member States.84 The various rulings by
national constitutional courts do not seem to be disputing the two facets of
Kompetenz-Kompetenz outlined above, but rather they seem to be about policing so
that such a distinction is maintained in the correct manner. Let me take one example
from each of these three categories.

Under the first category, I would list Brexit and certain obiter dicta in Miller.
The UK Supreme Court’s decision regarding the technicalities of deciding on Brexit
raised an interesting point on the constitutional relationship between the UK and the
EU.85 The majority opinion is a confirmation of the primacy of EU law – however,
with a reservation: ‘Of course, consistently with the principle of Parliamentary
sovereignty, this unprecedented state of affairs [that EU law “actually takes prece-
dence over all domestic sources of UK law”] will only last so long as Parliament
wishes: the 1972 Act can be repealed like any other statute’.86

In its ruling, the UK court seems to be using the term primacy consistently
in the way outlined above. The position adopted by the UK court in Miller is
essentially the same as endorsed here. As explained by Oliver Garner, ‘although
the individual norms of the source of EU law currently take precedence in the
domestic legal order, the supremacy of the source itself of EU law could never
have the same ostensibly unconditional and absolute status as the source of

83 For an overview of the positions, seeB. deWitte,Direct Effect, Primacy, and the Nature of the Legal Order, in
The Evolution of EU Law 323, at 346–357 (P. Craig & G. de Búrca eds, Oxford University Press 2011);
C. Grabenwarter, National Constitutional Law Relating to the European Union, in Principles of European
Constitutional Law 83 (A. von Bogdandy & J. Bast eds, Hart Publishing 2010).

84 Such national cases are usually discussed through a categorization into fundamental rights review, ultra
vires review and national identity review. These categories have been derived from the BVerfG’s case
law, but other national courts have also started utilizing them. See L. Besselink et al., National
Constitutional Avenues for Further EU Integration 22–25 (European Parliament, Directorate General for
Internal Policies, Policy Department C 2014). The categorization presented here is of course related,
but different in that it seeks to point out the actual clash between the national constitution and EU law,
not the type of legal argument through which it is channelled.

85 See R v. Secretary of State for Exiting the European Union (Miller) [2017] UKSC 5, https://www.supreme
court.uk/cases/docs/uksc-2016-0196-judgment.pdf (accessed 19 Mar. 2020).

86 Ibid., paras 60 and 61.
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parliamentary legislation’.87 In other words, the UK court’s reasoning seems to
fit the conceptualization presented here; that is, that EU law has primacy and
that the CJEU has interpretive Kompetenz-Kompetenz over its field of reach, yet
without undermining the legislative Kompetenz-Kompetenz of the Masters of the
Treaties.

The Estonian Supreme Court’s ruling on the European Stability Mechanism
Treaty (ESM) is an example from the second category.88 The case concerned the
question of whether Estonia had entered into an international agreement that is in
conflict with its constitution. Does the large amount of liabilities possibly incurred in
the future through the ESM Treaty jeopardize the Estonian parliament’s financial
sovereignty, since such liability would restrict the parliament’s right of discretion?
After a thorough proportionality analysis, the majority of the Estonian court came to
the conclusion that the ESM Treaty is constitutional.89

Interestingly though, at the end of its judgment the court sought to explicate
that despite the outcome in this case, in the future the Estonian constitution’s limits
can be met. According to the Estonian court, if internalizing the ESM into the EU
Treaties:

or the amendment to a founding treaty of the European Union gives rise to a more extensive
delegation of the competence of Estonia to the European Union and a more extensive
interference with the Constitution, it is necessary to seek the approval of the holder of
supreme power, i.e. the people, and presumably amend the Constitution90

Here, the court is referring to Article 1(1) of the Estonian constitution, which states
that Estonia is an independent and sovereign democratic republic wherein supreme
political authority is vested in the people. According to the court, the core essence of
sovereignty is the right of discretion in all matters, irrespective of external influences.
If discretion is lost, sovereignty is lost. The legislator cannot decide on this without
the consent of the people, since all state institutions obtain their legitimation from the
people.91

In its judgment, the Estonian court recognizes that ‘the final interpreter of the
[ESM] Treaty is the Court of Justice of the European Union’.92 In other words, that

87 SeeO. Garner,Conditional Primacy of EU Law: The United Kingdom Supreme Court’s Own ‘Solange (so long
as)’ Doctrine?, in U.K. Constitutional Law Blog (31 Jan. 2017), https://ukconstitutionallaw.org/2017/
01/31/oliver-garner-conditional-primacy-of-eu-law-the-united-kingdom-supreme-courts-own-sola
nge-so-long-as-doctrine/ (accessed 19 Mar. 2020).

88 Here, I draw inspiration from J. H. Reestman, Legitimacy Through Adjudication: The ESM Treaty and the
Fiscal Compact Before the National Courts, in Constitutional Change Through Euro-Crisis Law 243, at 273–
276 (T. Beukers, B. de Witte & C. Kilpatrick eds, Cambridge University Press 2017).

89 See Riigikohus, Judgment of the Supreme Court en banc, judgment 3-4-1-6-12, https://www.riigikohus.
ee/en/constitutional-judgment-3-4-1-6-12 (accessed 19 Mar. 2020).

90 Ibid., para. 223.
91 Ibid., para. 127.
92 Ibid., para. 94.
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the CJEU holds interpretive Kompetenz-Kompetenz. However, the Estonian court’s
utterance on the possible limits of transferring competences to the EU spelled out
above clearly expresses who holds legislative Kompetenz-Kompetenz.

The BVerfG’s rulings in Gauweiler can be read as falling under the third
category.93 The ultimate aim of the BVerfG’s referral was to police the boundaries
of the EU’s legislative competence (ultra vires review), but the way in which it did
this seemed as if it was also contesting the CJEU’s position as the ultimate arbiter of
EU law. As it turned out, the BVerfG was content with the ruling of the CJEU – that
there was no ‘manifest’ breach as per its Honeywell doctrine94 – so, in a way, it
acknowledged the interpretiveKompetenz-Kompetenz of the CJEU.95 This could also
be concluded from the mere fact that the BVerfG sent a referral under Article 267
TFEU, since this by itself is already an act of institutional recognition.96

Next, we turn to the reasons why I believe that the above sketched framework is
conceptually sound and also possesses practical significance. This is done by con-
trasting it with previous scholarship on the issue.

5 WHY PRIMACY AND SUPREMACY?

So far the most in-depth analysis of the differences between the terms primacy and
supremacy, and what they actually entail with regard to the relationship between the
Member States’ constitutions and the EU’s constitutional order, has been presented
by Matej Avbelj.97 His starting point is a classification of three different ways to
conceptualize the relationship between the national and the European, and for each
of these, the terms primacy and supremacy have a different meaning.

First, there is the hierarchical model, in which only the term supremacy is used, as
all parts of EU law prevail over all parts of national law. The premise of this
conceptualization is that a uniform system of EU law can only be achieved if the
relationship between the two constitutional spheres is hierarchical; that the EU sits
on top of the national. Second, there is the conditionally hierarchical model, in which
both the terms primacy and supremacy are used, but in which primacy essentially
means supremacy: EU law has primacy because it is supreme. Under this view, there
are some limits to the supremacy of EU law. These can be set by either the national

93 OMT judgment, supra n. 53.
94 See BVerfG Honeywell, supra n. 52, paras 56–61; A. Pliakos & G. Anagnostaras, Who is the Ultimate

Arbiter? The Battle of Judicial Supremacy in EU Law, 36(1) Eur. L. Rev. 109, at 119–123 (2011).
95 The BVerfG’s judgment inWeiss could, however, be read in a different light, as in this case the BVerfG

deemed as ultra vires not just the decision of the ECB but also that of the CJEU. The reason for deeming
the CJEU’s judgment as ultra vires was that the proportionality test utilized by the CJEU was
insufficient. See PSPP judgment, supra n. 55, paras 167–179.

96 See Tuominen, supra n. 19, at 200–203.
97 Avbelj, supra n. 5.
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constitutions (for example national identity) or the EU Treaties (for example the
principle of conferral). Third, there is the heterarchical model, in which only the term
primacy is used. Under this conceptualization, the key facet is that the relationship
between the two constitutional spheres is not determined by the principle of
supremacy, but rather that each legal order has its internally supreme norm
(Grundnorm). This results in the relationship between the two systems being heter-
archical and thus both systems being sovereign. The heterarchical model is essentially
the constitutional pluralists’ model.98

I will next spell out Avbelj’s arguments for rejecting the conditionally hierarch-
ical model and deciding to favour the heterarchical one.99 I think that his conclusion
was erroneous, and that the conceptualization of the primacy–supremacy debate that
I have outlined above leads to a different conclusion. In my opinion, in terms of the
conceptualizations laid out by Avbelj, the conditionally hierarchical model best
describes the current constellation and is also the key to solving the problems
between the two constitutional levels.

Under Avbelj’s account, the conditionally hierarchical model is not theoreti-
cally sound: how can EU law be conditional, hierarchical and supreme, all at once?
Either something has supremacy or then it is not supreme.100 While at first such a
conclusion might sound logical, this is only so if the two facets of Kompetenz-
Kompetenz are not taken into consideration. EU law can have supremacy over
national law, and the CJEU can decide on the contours of this supranational law,
but as long as Member States retain their role as the Masters of the Treaties, they are
ultimately sovereign. However, their sovereignty does not question the supremacy
of EU law as long as they are Member States.

Second, Avbelj maintains that the conditionally hierarchical model turns
into EU-law supremacy (the hierarchical model) when a conflict between the
two systems arises, since the result is that EU law prevails due to the CJEU’s
insistence on the absolute nature of primacy.101 I can agree with this argument,
but I do not see it as a negative point, one that would necessarily impede the
functioning of our constitutional constellation. As the EU’s legal order needs to
have one umpire for it to truly be a legal order,102 this role needs to be
accorded to the CJEU. But as I have tried to explain above, the CJEU has
the tools for applying the principle of primacy in a way that adequately takes

98 See text accompanying supra n. 36 and 37.
99 He dismisses the hierarchical model out of hand because it ‘is sociologically implausible and also lacks a

legal basis’. Avbelj, supra n. 5, at 760.
100 Ibid., at 761.
101 Ibid.
102 See Baquero Cruz, supra n. 2, at 414–416; Baquero Cruz, supra n. 58, at 368–373; M. Wilkinson,

Economic Messianism and Constitutional Power in a ‘German Europe’: All Courts Are Equal, but Some Courts
Are More Equal than Others, Law Society and Economy Working Paper Series WPS 26, at 19 (2014).
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into consideration national interests and the protection of individual rights.
When the existence of the two facets of Kompetenz-Kompetenz are sufficiently
acknowledged, it becomes easier for national courts to accept the primacy and
supremacy of EU law.

Next, we turn to Avbelj’s appraisal of the heterarchical model. His reason to
favour the heterarchical model is that it can best preserve and achieve the overall aims
of integration, that it can avoid conflicts, yet still secure uniformity.103 First, Avbelj
argues that the heterarchical model allows preservation of the Member States’
national identities.104 It is, of course, true that a system in which a national court
can unilaterally decide – even if acting ‘in a mutually reflexive way’105 whilst doing
so – to set aside EU law, allows best for the preservation of Member States’ national
identities. But if this is the case, then there is no unilaterally applicable EU law – and
ultimately no legal order.

Speaking with the benefit of hindsight, cases like Landtová, Ajos andWeiss prove
that it is possible that highest national courts openly defy EU law and choose not to
follow the rulings of the CJEU. It is, of course, advisable that national courts engage
in a dialogue with the CJEU and in their references spell out their positions, but it
should ultimately be for the CJEU to decide whether EU law is valid and how it
should be interpreted and applied. The outcomes of the Gauweiler and Taricco cases
are a testament of this. In the first, the BVerfG spelled out its position, almost as a
threat, but in the end decided to follow the ruling of the CJEU.106 The latter case
concerned the question whether a national law laying down absolute limitation
periods, which may give rise to impunity in respect of offences, must be disapplied
if it contradicts with the Member States’ obligations under EU law. The CJEU ruled
in Taricco that the referring Italian court must disapply the national law if it would
prevent Italy from fulfilling its obligations under Article 325 TFEU; in this case, the
duty to counter value added tax fraud.107 This outcome was problematic from the
Italian perspective. However, the Italian Constitutional Court chose not to overstep
the CJEU’s ruling on its own motion, but instead referred a new question to the
CJEU in the case M.A.S. and M.B.,108 as a result of which the CJEU refined its
stance on the issue. After this, the Italian court did not have to resort to its counter-
limits doctrine.109

103 Avbelj, supra n. 5, at 762.
104 Ibid., at 762.
105 Ibid., at 763.
106 See OMT reference, supra n. 53.
107 ECJ 8 Sept. 2015, Case C-105/14 Criminal proceedings against Ivo Taricco and Others.
108 ECJ 5 Dec. 2017, Case C-42/17 Criminal proceedings against M.A.S. and M.B.
109 Corte Costituzionale, Sentenza 115/2018, Decisione del (10 Apr. 2018), ECLI:IT:COST:2018:115,

https://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2018&numero=115 (accessed
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Second, Avbelj further argues that despite wanting to preserve their national
identities, the Member States want to pursue several policies together through the
EU.110 But is it not so, that in the heterarchical model – where ‘supremacy-based
exceptions to primacy are allowed’111 – exactly this is jeopardized, if national courts
are allowed to set restrictions on the commonly agreed policies? In such cases, one
national court is effectively holding the whole EU polity as its captive, and doing this
on the basis of a single Member State’s constitution. Again, think about Gauweiler:
ultimately, the BVerfG was trying to prevent the European Central Bank from
adopting a policy that was intended to pursue the policy objective of ‘safeguarding
the financial stability of the euro area as a whole’, which the European Council had
adopted as a new higher-order objective of the Economic and Monetary Union.112

In Weiss the BVerfG did just this, since it ordered that the German Central Bank
cannot participate into the European Central Bank’s Public Sector Purchase
Programme (PSPP) bond-buying programme.113 If this is the case, then the cred-
ibility of European Central Bank actions is diminished and they become futile.

6 CONCLUDING REMARKS

The purpose of this article was to reassess the primacy–supremacy debate. This was
done by observing the current state of European constitutionalism, as it is portrayed
through recent cases. To this end, this article proposed a new conceptualization on
when to talk about primacy (individual rights) and when about supremacy (institu-
tional constitutional law). Furthermore, it is perhaps so that ‘in the European
integration, as in a union, there is no one to hold an overall Kompetenz-
Kompetenz’,114 but this is because of the fact that the two facets of Kompetenz-
Kompetenz are divided amongst two different institutions: the CJEU and the
Member States’ legislators. This article also proposed adopting a clear distinction
between interpretive and legislative Kompetenz-Kompetenz. Finally, with regards to
the constitutional pluralists’ claim of heterarchy inducing legitimacy into the EU’s
constitutional constellation, this article argued in favour of a refined hierarchical
understanding, one which is cognizant of the distinction between primacy and
supremacy and the two facets of Kompetenz-Kompetenz.

These conceptual remarks also give rise to some practical suggestions.
Establishing an analytical distinction between primacy and supremacy in the

19 Mar. 2020). See G. Piccirilli, The ‘Taricco Saga’: The Italian Constitutional Court continues its European
Journey, 14(8) Eur. Const. L. Rev. 814 (2018).

110 Avbelj, supra n. 5, at 763.
111 Ibid., at 762.
112 See V. Borger, The Transformation of the Euro: Law, Contract, Solidarity (E.M. Meijers Instituut 2018).
113 PSPP judgment, supra n. 55, para. 235.
114 M. Avbelj, Theory of European Union, 36(6) Eur. L. Rev. 818, at 833 (2011).
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proposed manner could be useful for furthering rights protection within the Union.
From the CJEU’s perspective, deciding to delineate from strict enforcement of
primacy of EU law in some cases would be beneficial for furthering rights
protection,115 especially if this way the ‘downwards’ interpretation of rights can be
avoided. Furthermore, the distinction between primacy and supremacy might also
make it easier for the CJEU to revisit its stance on primacy and individual rights, since
the CJEU deciding to derogate from primacy in an individual case would not affect
supremacy as such. In fact, there are hierarchical elements that govern the relation-
ship between national courts and the CJEU. For example, national courts have a duty
to comply with EU law (and thus with the interpretations of the CJEU), failure of
which may result in Member State liability for breach of EU law.116 For these
reasons, perhaps it would be useful if the CJEU were to reclaim the term supremacy
after a half-century’s abeyance.117 From the national courts’ perspective, realizing
who holds legislative Kompetenz-Kompetenz might make it easier for national courts
to accept the primacy and supremacy of EU law. National courts should realize that
primacy is about legal obligations and as such says nothing about the sovereignty of
the Member States.118

115 The CJEU seems to acknowledge this in relation to environmental protection. See ECJ 28 July 2016,
Case C-379/15 Association France Nature Environnement v. Premier ministre and Ministre de l’Écologie, du
Développement durable et de lʼÉnergie, para. 33. See K. Sowery, Reconciling Primacy and Environmental
Protection: Association France Nature Environnement, 54(4) Com. Mkt. L. Rev. 1157, at 1163–1167
(2017).

116 See Tridimas, supra n. 7, at 406–408.
117 See ECJ 13 Feb. 1969, Case 14–68WaltWilhelm and others v. Bundeskartellamt, para. 5: ‘Art. [103 (2)(e)],

in conferring on a Community institution the power to determine the relationship between national
laws and the community rules on competition, confirm the supremacy of Community law.’However,
a comparison with the original French language version of the decision seems to indicate that the
English version is actually referring to primacy. This is the same with the two other cases from the
1970s that also make a reference to the supremacy of EU law. SeeM. Huomo-Kettunen, Heterarchical
Constitutional Structures in the European Legal Space, 6(1) Eur. J. Legal Stud. 47, at 51–55 (2013).

118 See Mayer, supra n. 39, at 1499.
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