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Press publishers’ right and 

artificial intelligence 
Juha Vesala 

Abstract 

This Chapter examines the application of the press publishers’ related right to AI-

based news production. It analyses the conditions under which AI-generated news 

content can be protected by the related right and the risk that infringement of the 

related right poses to AI-based news production. The Chapter concludes that there 

is no fundamental obstacle for protecting AI-generated news content but certain 

business models and extensive automatization of editorial activities may fail to 

meet certain key conditions of protection. Avoiding infringement of others’ 

related right may be challenging due to the low threshold for infringement and 

ubiquity of press publications but approaches for infringement assessment and 

application of copyright exceptions are identified that alleviate infringement risks 

in situations where the objectives of the right are not threatened. Overall, human 

oversight and involvement is required, as in many situations conditions of 

protection and copyright exceptions are difficult to meet with AI alone. 

 

Keywords: press publishers’ right, copyright and related rights, artificial 

intelligence, news industry, DSM Directive, InfoSoc Directive 

1 Introduction 

Artificial intelligence (AI) plays an increasing role in the production of 

journalistic content.1 Simple news articles such as sports or financial news can 

already be automatically generated, and various technologies be used to facilitate 

journalistic work and the production of news content.2 

However, despite the growing significance of AI, its implications were not 

examined when the press publishers’ related right in the Directive on copyright in 

                                                 
1 Recent technological advances suggest new applications for producing natural language could 

also emerge. For examples on authoring text, see e.g. https://www.gwern.net/GPT-3. 
2 See eg examples mentioned in Iglesias Portela Maria, Shamuilia Sheron and Amanda Anderberg, 

Intellectual Property and Artificial Intelligence - A literature review (2019), 12–13 and for a 

general overview https://en.m.wikipedia.org/wiki/Automated_journalism  

https://www.gwern.net/GPT-3
https://en.m.wikipedia.org/wiki/Automated_journalism
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the Digital Single Market (2019/790) (DSM Directive) was drafted.3 Regardless, 

the question how the right should be applied to AI-based news production is 

becoming relevant as situations are starting to arise where questions about the 

copyright status of such activities need to be examined.4 Moreover, in order for 

the press publishers’ right to succeed in its goal of promoting investment in 

journalistic and editorial investment, the impact of AI on the operating conditions 

of news production needs to be taken into account when applying the right to 

news content, whether produced conventionally or with AI. 

This Chapter examines the application of the press publishers’ related right to AI-

based news production. It proceeds as follows. First, the Chapter examines the 

hallmarks of the press publishers’ right – the conditions for protection and 

protection granted in terms of exclusive rights and their limitations (Section 2). 

Second, the Chapter analyzes the conditions under which news content produced 

with AI could meet the conditions for protection of press publications and qualify 

for protection under the right (Section 3). Third, the Chapter examines issues 

raised by infringement of other press publishers’ related right in AI-based news 

production (Section 4). Lastly, the Chapter presents concluding remarks (Section 

5). 

 

2 Press publisher’s related right: criteria for protection 
and rights granted 

2.1 Press publishers’ related right 

The press publisher’s related right was adopted as part of the DSM Directive in 

2019. The right was proposed by the European Commission in order to provide 

protection to press publishers against unauthorized reuse of their news content in 

online services, such as news aggregators, media monitoring services and social 

media, as well as to improve the bargaining position of press publishers vis-à-vis 

firms using content.5 

                                                 
3 While text and data mining are considered in the DSM Directive (Arts 3 and 4), AI can extend 

much further than what text and data mining (TDM) entails and the exceptions only address one 

aspect of AI technologies and one copyright aspect of exceptions to the reproduction right. 
4 Eg, the question whether a news article authored by AI qualifies for copyright protection has 

already arisen in China. Decision of the Beijing Internet Court (2018) 0491 Minchu No. 239 (25 

April 2019) (finding that an AI-generated article was protected and infringed). 
5 COM(2016) 593 final, 3 (‘This proposal provides for a new right for press publishers aiming at 

facilitating online licensing of their publications, the recoupment of their investment and the 

enforcement of their rights.’) Whether the right will achieve these objectives is far from clear. See 

eg Pihlajarinne  & Vesala, ' Proposed right of press publishers: a workable solution?', [2018] 

Journal of Intellectual Property Law & Practice 220. Regardless of whether or not that is the case 

for the final Directive, the focus in this Chapter is on how the Directive should be transposed in 
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The press publishers’ right, due to be implemented by Member States in June 

2021, protects ‘press publications’ by providing publishers the exclusive right to 

reproduce and make available press publications to the public online by 

information society services for two calendar years following publication.6 In this 

way, the right enables press publishers to oppose unauthorized online use of their 

news content. This ability goes beyond copyright protection of works because it 

extends to extracts not containing copyright-protected elements.7 The protection 

also enables press publishers to require information society services providers 

(ISSPs) using press publications online to strike licensing agreements for reuse of 

content. 

Since applying the press publishers’ right to AI-generated raises thorny questions 

about interpretation of certain elements in the general conditions for protection, 

the key features of the right are laid out below and some of the problematic issues 

are pointed out. 

2.2 Object and conditions for protection 

The object of protection of the press publishers’ right is ‘press publications’. The 

concept refers to subject matter that meets the following criteria: 

1) a collection composed 

2) mainly of literary works of a journalistic nature, but which can also include 

other works or other subject matter, and which: 

3) constitutes an individual item within a periodical or regularly updated 

publication under a single title, such as a newspaper or a general or special 

interest magazine; 

4) has the purpose of providing the general public with information related to 

news or other topics; and  

5) is published in any media under the initiative, editorial responsibility and 

control of a service provider.8 

The complex definition of the object of and conditions for protection features 

diverse aspects. Not only does the subject matter need to meet certain qualitative 

requirements (such as type and purpose, status under other rights) but it also needs 

to be published under certain conditions (for example, subject to editorial control) 

and in a certain way (for instance, as a collection in a regularly updated 

                                                                                                                                      
national legislation and ultimately applied by courts in a manner that succeeds in its objectives as 

relates to the use of AI in the press sector. 
6 See below Sections 2.2 and 2.3. 
7 C-5/08  Infopaq International A/S v Danske Dagblades Forening, ECLI:EU:C:2009:465, paras 

47–48. 
8 Art 2(4) DSM Directive. 
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publication under a single title). As discussed below, many of these conditions are 

not defined in the Directive and their application to AI-based news generation 

exposes ambiguities as to interpretation issues that are also relevant for 

conventionally produced news content. 

2.3 Exclusive rights and their limitations 

Publishers of press publications have the exclusive right to reproduce and make 

available to the public press publications as regards online use of press 

publications by ISSPs.9 However, the act of linking does not infringe exclusive 

rights.10 Nor do private or non-commercial uses by individual users.11 

While the exclusive rights of publishers are stated in the Directive to be the same 

as for works and certain related rights under the InfoSoc Directive,12 it is not 

possible to use their standards when assessing alleged infringement. This is 

because the conditions and object of protection of the right differ from those 

applicable to works and other related rights. For this reason, for instance, it is not 

possible to rely on conditions of originality when evaluating infringement of the 

press publishers’ right, but infringement needs to be assessed in a way unique to 

the press publishers’ right. 

Two particular issues arise in terms of evaluating infringement of the press 

publishers’ right. First, as regards the extent of use constituting infringement, the 

Directive makes clear that use of a press publication as a whole, or articles 

contained in it or parts of it may infringe the right.13 However, the Directive does 

not determine how extensive excerpts do so and how this is to be evaluated. The 

substantive conditions of protection provide little guidance on how lengthy 

excerpts infringe the right since there is no reference to the degree of infringing 

use (for example, substantiality of reproduction) or a condition of protection such 

as originality that could be used to determine whether part of a press publication is 

reused in an infringing manner. Nevertheless, it is explicitly stated in the Directive 

that the use of individual words or very short extracts is not infringing.14 Very 

short extracts are to be understood in a way that ensures that investment by and 

incentives for press publishers are not threatened even by aggregation of small 

extracts.15 Arguably, the capability of the extent and nature of reuse affecting 

                                                 
9 Art 15(1), first sentence DSM Directive, referring to Articles 2 and 3(2)  of Dir 2001/29/EC of 

the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain 

aspects of copyright and related rights in the information society (below “InfoSoc Directive”. 
10 Art 15(1), third sentence DSM Directive. 
11 Art 15(1), second sentence DSM Directive. 
12 Art 15(1), first sentence DSM Directive; recital 57 DSM Directive.  
13 Rec 58 DSM Directive. 
14 Art 15(1) fourth sentence DSM Directive. While that excludes infringement, it does not follow 

that very short excerpts would automatically infringe. 
15 Rec 58 DSM Directive. 
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investment is also relevant when assessing alleged infringement concerning 

longer extracts. 

Second, it is not clear if or to what extent the exclusive rights cover non-literal 

infringement, that is, unauthorized reuse of press publications in modified form, 

for example reproduced with different wording.16 Arguably, infringement other 

than non-literal infringement is not excluded in the Directive and, for instance, 

protection of ‘part’ of a press publication can be understood to cover reuse of 

aspects of a press publication in other than the same exact form. However, as 

noted above, few of the conditions of protection provide substantive standards that 

would help in delineating the breadth of protection since they do not refer to 

protected aspects of content that would help pinpoint the elements that qualify for 

protection in terms of the exact form, expressions, structure, or substance. The 

best tool in this regard would also be to consider whether reuse in non-identical 

form is liable to harm incentives to produce news.17 In any event, a recital of the 

Directive explicitly states that facts are not protected,18 which at least makes clear 

that protection does not cover facts as such. 

Exclusive rights are subject to certain required and optional exceptions and 

limitations in the DSM Directive, the InfoSoc Directive, and others.19 

Additionally, exclusive rights cannot be invoked against a rightholder whose work 

or subject matter is incorporated in a press publication (or certain authorized 

users).20 Moreover, authors whose works are incorporated in press publications 

are entitled to an appropriate share of revenues that publishers receive from use of 

press publications by ISSPs.21 

Finally, the right is protected for the two calendar years following publication and 

is automatically granted to publishers established in an EU Member State and 

whose registered office, central administration, or principal place of business is 

seated within the Union.22 

                                                 
16 Elżbieta Czarny-Drożdżejko, ‘The Subject-Matter of Press Publishers’ Related Rights Under 

Directive 2019/790 on Copyright and Related Rights in the Digital Single Market’ (2020), 51 

International Review of Intellectual Property and Competition Law, 633. 
17 Rec 58 DSM Directive. 
18 Rec 57 DSM Directive. 
19 Arts 3–6 and 15(3) DSM Directive. 
20 Art 15(2) DSM Directive. 
21 Art 15(5) DSM Directive. 
22 Art 15(4) and rec 55 DSM Directive. 
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3 Protection of AI-generated news content by the press 
publishers’ related right 

Although AI is gaining an increasingly important role in content production, the 

DSM Directive and its preparatory works contain little consideration of the impact 

of AI on press publishing or other areas of content production. In any event, the 

objective of the press publishers’ right to improve the industry conditions for 

journalism23 calls for application of the right to AI-based news production in a 

way that is consistent with those policy objectives. 

Meeting that objective raises two immediate questions: (1) whether and how the 

right should protect AI-generated content and (2) how infringement of the right in 

AI-based news production should be adjudged. This Section focuses on the 

question whether and under which conditions AI-generated news content would 

benefit from protection under the press publishers’ right, whereas infringement 

issues that AI-based news production faces are the subject of the Section that 

follows thereafter. 

As a premise for the discussion, the general conditions of protection for the press 

publishers’ right do not in any way exclude protection from AI-generated content 

as such. No reference is made in the conditions for protection or otherwise that, 

for instance, a natural person is required to produce the subject-matter or to be the 

initial rightholder. However, the conditions for protection contain various 

elements that can limit and condition the protection available for AI-produced 

news content (or certain business models) as well as giving rise to implicit 

requirements on news content that can or cannot be produced when using AI if 

protection under the right is sought, as discussed below. 

3.1 Publication of collections regularly under a single title 

In order for the press publishers’ right to confer protection on AI-generated 

content, there first of all needs to be a collection of certain types of materials 

incorporating the AI-generated content.24 Moreover, the collections need to 

constitute an individual item, published periodically or as a regularly updated 

publication under a single title.25 

Since such a collection existing as and constituting a regularly published item 

under a single title is a practical arrangement, this can be accomplished by 

bundling content and publishing it in the required manner also when AI-generated 

content is concerned. However, some of the requirements can question the 

                                                 
23 Rec 54 DSM Directive. 
24 Art 2(4) first sentence DSM Directive. It is not clear how many components constitute a 

collection. Czarny-Drożdżejko, (n 16), 624. 
25 Art 2(4)(a) DSM Directive. 
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applicability of protection to certain business models involving AI-generated 

news materials on grounds relating to the required form of publication. 

First, if an AI-based content creator only produces news content for another 

organization to publish, but does not publish it itself, the question arises whether 

the producer of the content gains press publisher’s rights to the content. Crucially, 

protection under the right is not granted to the creator or producer of news 

content, but to the press publisher that publishes the content in accordance with 

the requirements of the Directive.26 While the Directive does not clarify what 

publishing or being a press publisher entails, the controlling factor seems to be 

under whose initiative, control and editorial responsibility publication takes 

place.27 For this reason, if the publication does not take place under this kind of 

editorial oversight by the content producer ‒ for example, by the producer or its 

customer ‒ the content producer would not be deemed to be the press publisher 

nor would the content produced meet the conditions for protection. In this 

situation, the producer would lack the exclusive rights to the content and thus 

(absent legal title) be potentially hampered in licensing it to its customers. 

However, if the publication of content by the customer of the content producer 

takes place under the control, initiative and responsibility of the content producer; 

for example, if editorial tasks are also carried out by the producer, the content 

producer would seem capable of being a press publisher and gaining protection as 

to the content.28 Whether content publication takes place under the initiative, 

control and responsibility of the organization supplying edited content may, 

though, raise legal and factual issues where the customer exercises ultimate 

control and initiative and bears primary responsibility for publication.29  

Second, when wholly personalized news content is concerned, it is not clear if 

pieces of content only produced and made available to individual users can be 

considered as ‘publications’ that have been appropriately ‘published’. If the 

individualized articles are not also made publicly available (for several users), 

they might not be ‘published’ in the manner required for protection to arise but to 

constitute private communication or a personal service, not a ‘press publication’.30 

                                                 
26 Rec 54 DSM Directive. 
27 Art 2(4)(c) DSM Directive. This is consistent with the objective of recognizing investment in 

these activities. Rec 55 DSM Directive. See on the substantive contents of these requirements 

Section 3.3 below. 
28 In this regard, a comparison to a press agency is appropriate: according to recital 55 they can be 

regarded as press publishers when they publish press publications as required in the Directive. 
29 This could preclude content supplier protection or allow protection to both the content supplier 

and the subsequent publisher. 
30 Moreover, another condition of protection requires that publications are intended to inform the 

‘general public’. Art 2(4)(c) DSM Directive. This may also limit the possibilities of protection if 

the circle of intended recipients of AI-produced news content is very narrow. 
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Overall, the examples in the Directive represent the form of conventional mass 

media.31 

Accordingly, business models based on only licensing AI-created news content to 

others and offering fully personalized content to users might not gain protection 

under the press publishers’ right, or protection may require additional 

arrangements in order to meet the requirement of publishing the content in the 

required form and manner by the content producer itself or another organization. 

3.2 Collections of mainly literary works: dependency on other protection 

3.2.1 Of mainly literary works 

A further requirement for protection under the press publishers’ right is that the 

collection needs to mainly consist of literary works of a journalistic nature.32 

Focusing here on whether ‘literary works’ are concerned (‘journalistic nature’ is 

examined below), it is clear in EU copyright law that news articles and other types 

of news content can be protected as literary works as long as they are their 

authors’ independent creations.33 For example, protection as a work can subsist in 

the ‘form, the manner in which the subject is presented and the linguistic 

expression’.34 To be clear, press publications can be published in any media, for 

example as audio, and thus need not be published in textual form in order to 

qualify for protection.35 

If a collection consists only or mainly of AI-generated content, the question 

whether the contents qualify as literary works becomes decisive for availability of 

protection under the press publishers’ right. Determining whether a literary work 

is concerned depends on the characteristics of the materials produced – if they 

feature expressions or other elements that meet the above-mentioned requirements 

for copyright protection. This puts considerable weight on the broader copyright 

question whether or under what circumstances AI-produced content can be 

protected as works,36 as protection under the press publishers’ rights also depends 

                                                 
31 Recital 56 DSM Directive (newspapers, magazines, websites, blogs). 
32 Art 2(4) first sentence DSM Directive. See on application of ‘mainly’ and ‘literary works’ 

Czarny-Drożdżejko (n 16). 
33 C‑683/17 Cofemel — Sociedade de Vestuário SA v G-Star Raw CV, ECLI:EU:C:2019:721, para 

29. (Cofemel) 
34 C-5/08 Infopaq International A/S v Danske Dagblades Forening, ECLI:EU:C:2009:465, para 

44. However, protection does not extend to mere items of press information. Art 2(8) Berne 

Convention for the Protection of Literary and Artistic Works (as amended on 28 September 1979). 
35 Art 2(4)(c) DSM Directive. 
36 See eg Aplin, TF & Pasqaletto, G, Artificial Intelligence and Copyright Protection. Regulating 

Industrial Internet Through IPR, Data Protection and Competition Law (2019).  Ballardini, R, 

Kuoppamäki, P & Pitkänen, O (eds); Rosa Ballardini, Kan He, Teemu Roos, AI-generated content: 

Authorship and inventorship in the age of artificial intelligence. Online Distribution of Content in 

the EU (2019). Taina Pihlajarinne, Juha Vesala, Olli Honkkila (eds). 
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on the answer to the question whether AI-produced content forms the main body 

of the collection of news. Undoubtedly, for instance, when natural persons have 

made the creative choices and AI is only used as a tool in the production of news 

content, the outputs created can obtain copyright protection as literary works and 

hence also under the press publishers’ right.37 However, it can also be argued that 

copyright protection cannot protect automatically generated content where human 

involvement is absent since the law presupposes a natural person as author.38 If 

for any such reason the main body of a collection of news items lacks protection 

as literary works, the collection as a whole cannot obtain protection as a press 

publication. 

It should be recalled, though, that this requirement of a collection mainly 

consisting of literary works can be met by those authored by natural persons. Thus 

when AI-generated content forms only a minor part of a collection mainly 

consisting of literary works produced by human journalists, the condition can be 

satisfied regardless of whether the AI-generated content is protected as literary 

works. For this reason, it is not necessary that AI-generated content itself 

constitutes literary works, as the content is capable of receiving protection as part 

of a press publication that otherwise qualifies for protection.39 However, even 

then the status of the non-main components of the collection under copyright and 

other laws can be relevant for their protection under the press publishers’ right, as 

discussed next. 

3.2.2 That can include other works and subject matter 

A press publication obtaining protection under the press publishers’ right is 

defined, as noted above, as consisting of a collection of mainly literary works (of 

a journalistic nature) but can also include other works and subject matter. 

Consequently, where a collection consists mainly of literary works of a 

journalistic nature, other works and subject matter included in that collection ‒ 

even when they do not qualify as literary works ‒ can also benefit from the 

protection of the press publication. Thus, AI-generated content that constitutes 

                                                 
37 See for an overview eg Portela et al (n2), 13–14; UK IPO, Artificial intelligence call for views: 

copyright and related rights (2020) <https://www.gov.uk/government/consultations/artificial-

intelligence-and-intellectual-property-call-for-views/artificial-intelligence-call-for-views-

copyright-and-related-rights>; Hartmann et al, Trends and Developments in Artificial Intelligence 

–  Challenges to the  Intellectual Property Rights  Framework (2020). 
38 See eg Ballardini, He, Roos (n 36); Hartmann et al (n 37), 76. Indeed, the above cited CJEU 

cases determine the conditions for protection for works so that they need to reflect the author’s 

personality and be an expression of their choices. See eg Cofemel, (n 33) para 30. 
39 This option would, however, limit the proportion that a press collection can include AI 

generated content not protectable as literary works: if their share is too large, the entire collection 

may fail to qualify for protection as it would no longer consist of mainly literary works of a 

journalistic nature. Interestingly, then, including non-protected AI-generated content could even 

endanger protection of the whole collection (including human-authored literary works) under the 

press publishers’ right if the literary works no longer constituted its main body. 

https://www.gov.uk/government/consultations/artificial-intelligence-and-intellectual-property-call-for-views/artificial-intelligence-call-for-views-copyright-and-related-rights
https://www.gov.uk/government/consultations/artificial-intelligence-and-intellectual-property-call-for-views/artificial-intelligence-call-for-views-copyright-and-related-rights
https://www.gov.uk/government/consultations/artificial-intelligence-and-intellectual-property-call-for-views/artificial-intelligence-call-for-views-copyright-and-related-rights
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any kind of work (literary, artistic or other) or is protected by a related right, can 

qualify for protection as part of a press publication.40 For instance, AI-produced 

content that constitutes an artistic work, such as an image, benefits from the 

protection that the press publication as a whole is entitled to. Materials produced 

with AI that do not constitute works can also be protected by related rights, such 

as phonograms, or the sui generis database right (for example, raw data refined 

with AI so as to meet conditions of protection) and on that basis qualify for 

protection under the press publishers’ right.41 

However, it is not entirely clear whether protection under the press publishers’ 

right applies to AI-generated (or, for that matter, otherwise produced) content that 

is not protected as works or by other related rights.42 This is because the Directive 

is ambiguous as to whether otherwise unprotected subject matter qualifies for 

protection as part of a press publication or whether the unprotected subject matter 

does not belong at all to the collection that qualifies.43 

One reading of the passage ‘a collection composed mainly of literary works of a 

journalistic nature, but which can also include other works or other subject 

matter’ (emphasis added)44 is that the entire collection qualifies for protection, as 

long as it mainly consists of literary works of a journalistic nature – regardless of 

whether or not the other parts constitute works or otherwise protected subject 

matter.45 That would be the literal interpretation of the first sentence – the 

definition that a collection which is mainly composed of literary works would be 

met independently of what the non-main components are (the second sentence, 

separated by a comma, merely acting as a clarifying addition to the first sentence, 

not a limitation to it).46 Under this construction all AI-generated news content 

(such as entirely mechanical news reports lacking any originality) would enjoy 

                                                 
40 An implication from other protection applying is that it can limit the press publisher’s exercise 

of its right against the authors or certain authorized users as well as that it gives rise to an 

obligation for the press publisher to compensate appropriately those authors whose works are 

incorporated in a press publication used by an ISSP. Art 5(2) and (5) DSM Directive. Eg, an 

author under copyright law may be an employee of the publisher or at the organization that 

developed the AI application – someone different from the press publisher. Thus, the publisher 

may need to provide appropriate compensation for the authors of AI-generated works and be 

limited in its ability to invoke the right against authors and their authorized users (eg other 

customers). 
41 Eg, Hartmann et al. (n 37), 91–94 consider that AI-generated content could benefit from 

protection under certain related rights. 
42 Czarny-Drożdżejko (n 16), 632 (noting additionally that even the different language versions of 

the Directive differ on this matter). 
43 Czarny-Drożdżejko (n 16), 632. 
44 Art 2(4) first sentence DSM Directive. 
45 Christophe Geiger, Oleksandr Bulayenko and Giancarlo Frosio, The Introduction of a 

Neighbouring Right for Press Publisher at EU Level: The Unneeded (and Unwanted) Reform, 

E.I.P.R. 2017, 39(4), 202‒210, 209. 
46 Another indication that speaks in favour of this interpretation is that Art 15(2) DSM Directive is 

structured in a way that is premised on only otherwise protected subject matter benefiting from the 

protection offered by the press publishers’ right. Namely, only rightholders and certain of their 

authorized users are shielded from the exclusive rights of press publishers. 
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protection when placed in an otherwise qualified collection, regardless of whether 

protected otherwise by copyright or related rights. 

However, the latter part of the definition ‘can contain other works and subject 

matter’ can also be understood so that a collection constituting a press publication 

solely consists of the enumerated types of protected subject matter and thus that 

other (unprotected) elements do not belong to the protected press publication at 

all. This would follow if ‘subject matter’ is understood to refer only to protected 

subject matter and ‘can’ as only permitting the inclusion of the listed types of 

materials in a press publication. This reading would mean that only content 

protected as a work or by other rights would benefit from protection under the 

press publishers’ right. Under this interpretation, the press publishers’ right would 

not provide protection to otherwise unprotected AI-generated content, even if 

published in a collection otherwise meeting the requirements of a press 

publication. 

The provisions concerning the press publishers’ right or other parts of the 

Directive do not provide a clear answer to the above question about the 

constituents of the press publication. In some parts of the Directive ‘subject 

matter’ seems to be used in reference to protected subject matter (given the 

context and effect of the provisions)47 but in others reference is made to ‘protected 

subject matter’.48 Moreover, a recital of the Directive mentions as examples of 

other subject matter photographs and videos – types of materials that are not 

necessarily protected by copyright or related rights throughout the EU.49 These 

factors seem to suggest that otherwise unprotected subject matter is not excluded 

from protection as part of a press publication. This would also be consistent with 

the fact that out-of-term subject matter is explicitly excluded from protection 

under the right50 – there would be little reason to so provide unless protection 

applied to the no longer protected subject matter to begin with. Moreover, in any 

event unprotected parts of protected subject matter contained in press publications 

would still qualify for protection (for example, excerpts of works containing no 

original expression) under the press publishers’ right. 

However, it is noteworthy that several Member States only refer to works and 

other protected subject matter as the elements that a press publication can 

contain.51 If that proposed or already enacted language means that exclusively 

literary works, other works and other protected subject matter can be protected as 

                                                 
47 See eg Arts 3–6 DSM Directive. 
48 See eg Arts 2(6), 17 and 22 DSM Directive. 
49 Rec 56 DSM Directive. 
50 Art 15(2) DSM Directive. 
51 See eg German Discussion Proposal (15 January 2020), § 87f(1) (works and subject matter 

protected under the German Copyright Act); French Intellectual Property Code, Art L218-1  

(works and other protected subject matter); the Implementation Proposal in the Netherlands, Arts 

1(2)(p) and 7(b) (referring to certain types of protected subject matter). 
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parts of a press publication, then news items not receiving other protection would 

not form parts of a press publication and hence not be subject to protection as part 

of one. While certainly a possible reading of the Directive as noted above, this 

interpretation would nonetheless raise various concerns. First, if protection is 

conditioned on whether content is otherwise protected subject matter, then 

diverging standards of protection for press publications in the EU would result. 

This is because related rights protection varies significantly across Member 

States52 and, as a consequence, different conditions of protection would apply to 

press publications in Member States depending on whether or not the content is 

protected by national related rights.53 For example, in some Member States non-

original photos would be covered by the additional protection that the press 

publishers’ right provides, whereas in others not. Second, the scope of protection 

for unprotected elements would also depend on how the boundaries of works or 

other protected subject matter are understood (for example, whether they 

comprise parts of a literary work or are self-standing). For instance, whether an 

AI-created headline, illustration or summary lacking other protection would enjoy 

protection under the press publishers’ right would depend on whether it is 

considered as part of a literary work that an article constitutes. 

Third, given the legal uncertainty relating to whether or under what circumstances 

protection as works would apply to AI-generated content, excluding protection 

under press publishers’ right of unprotected subject matter could endanger 

incentives to invest in AI-based news production as that could  preclude any 

protection due for them. In this regard, it should be noted that the conditions of 

protection for works and other related rights do not vet whether investments into 

editorial efforts have been made of the types that are sought to be promoted by the 

press publishers’ right. In particular, status under copyright and related rights is 

not an appropriate screen for whether investments encouraged by the press 

publishers’ right have been made.54  

These risks can be avoided by interpreting the conditions of protection so that 

collections mainly consisting of literary works of a journalistic nature can include 

otherwise non-protected elements. This approach, as argued below, also allows 

the presence of investments that the press publishers’ right seeks to protect and 

                                                 
52 Although the EU copyright acquis provides for and recognizes certain related rights, it does not 

in doing so preclude other related rights protection in the Member States. 
53 If protected subject matter is understood to encompass legal protection beyond copyright and 

related rights, even greater discrepancies among Member States would result. For example, 

protected subject matter could be understood to include content subject to contractual, technical or 

access protection under national or EU legislation. As for press content, that is a tangible question 

since much of press content online is subject to access controls allowing access only by authorized 

users (eg subscribers access to the content). 
54 In particular, the absence of creative, original expression in journalistic content does not exclude 

(or vice-versa, indicates) investment in acquisition and analysis of facts, and in the editorial work 

underlying publications. 
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the need for protection of such investments to be more accurately gauged under 

the other conditions of protection as well as to be taken into account in assessing 

infringement.55 The conditions of protection examined next are the central tools in 

doing precisely that and thereby directing incentives and protection at journalistic 

and editorial investment, not all kinds of content production. 

3.3 Editorial, journalistic and informative features: accountability for AI 

applications? 

Whereas the conditions for protection examined above primarily related to the 

form of publication and status of the contents of a collection of news materials 

under other rights, the Directive lays down central conditions of protection that 

concern the nature of the contents, how they are produced, and how they are 

published.  After all, the right seeks to contribute to the financial and 

organizational contributions that publishers make in production of press 

publications in order to ultimately promote availability of reliable information and 

quality journalism,56 whereas protection is not available for content production 

that lacks this kind of editorial involvement.57 These are examined next, starting 

from editorial requirements concerning publication then proceeding to conditions 

relating to the journalistic nature of works in a press publication and the 

informative purpose required from protected press publications. 

3.3.1 Initiative and control 

A key condition of protection for press publications is that in order for protection 

to apply, the press publication needs to be published under the initiative, control 

and editorial responsibility of a service provider, such as a publisher.58 Under 

                                                 
55 One problematic consequence of allowing protection of non-protected elements as parts of a 

press publication is that it creates a situation where the press publisher can invoke rights against 

the creators of unprotected content and its other authorized users. This is because Art 15(2) DSM 

Directive only excludes application of the press publishers’ right vis-à-vis the rightholders of 

works and other subject-matter contained in press publications – those not deemed to be 

rightholders due to non-existence of protected subject-matter could thus not benefit from the 

provision. To overcome the issues this would create, the rightholders under Art 15(2) DSM 

Directive could be understood as referring to the person controlling the content included in a press 

publication regardless of whether they benefit from protection under copyright law. Otherwise, 

press publishers would be able incorporate unprotected content created by others in press 

publications (even without permission) and invoke the right against its creator and users 

authorized by the creator (eg customers of the content producer). Moreover, often the producer of 

content or its authorized user may be able to avoid reproducing the press publication published by 

the press publisher by only exploiting the original, unprotected content. 
56 Rec 54 and 55 DSM Directive. 
57 Rec 56 DSM Directive. 
58 Art 2(4)(c) DSM Directive. For an overview see eg Czarny-Drożdżejko (n 16), 639–640. See on 

the difficulty of drawing distinctions between editorial and other tasks Mireille M.M. van Eechoud 

(2017), A publisher’s intellectual property right. Implications for freedom of expression, authors 
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whose remit these editorial tasks are carried out is also significant in determining 

as a press publisher is the initial rightholder.59 

As with any type of news content, AI-produced content can be published in a way 

that meets the requirements of control and initiative on the basis of the practical 

and organizational arrangements by which publication takes place. For example, 

production of AI-generated content could occur at the initiative of an editor (for 

instance, based on the actions of an editor selecting a topic and setting parameters 

for the content), be reviewed by an editor before publication, with control being 

maintained over published content by the service provider (for instance, an editor 

deciding when and how content is published). This requirement does not as such 

seem to constitute an obstacle to AI-generated content receiving protection under 

the right. 

However, meeting the requirements is not obvious if AI is used in a significantly 

independent manner to produce and publish news content, with limited 

involvement of natural persons such as editors in the process. In particular, it 

might be technically challenging to automate the required editorial tasks to the 

required degree since the contents of publications may not be sufficiently 

foreseeable where AI-based content production is concerned. This may arise, for 

example, due to the data sources used, such as websites, the behaviour of users 

affecting the content, and the very nature of certain AI technologies not being 

entirely explainable.60 For these reasons, unless the initial technical design of the 

services is such that it secures full control and initiative, oversight by natural 

persons may be required as part of the publishing process, for example review 

before publication and oversight afterwards. Consequently, business models based 

on full automation of news production and publication may face challenges in 

qualifying for protection under the right, or their activities need to be structured 

conservatively enough in order for the outputs produced to be sufficiently 

predictable so as to meet the standards set by the service provider. For example, 

predictable articles based on sports results or weather forecasts based on logical 

rules and known input data can certainly meet these requirements. 

                                                                                                                                      
and open content policies, 35 <https://www.openforumeurope.org/wp-

content/uploads/2017/01/OFE-Academic-Paper-Implications-of-publishers-right_FINAL.pdf>. 
59 Art 5(1) DSM Directive (referring to the exclusive rights of press publishers). Although the 

Directive does not determine which organization is deemed to be the press publisher, its recitals 

suggest that it would be the one making the organizational and financial contributions to 

publishing press publications. Rec 54 and 55 DSM Directive. However, as noted above, it is also 

possible that one organization carries out the editorial duties and responsibilities and another 

publishes the content (with or without additional editorial efforts). This creates a potential issue 

where, eg, an organization produces news content with AI and engages in editorial tasks but 

provides the content for other organizations to publish – the outcome may be that neither, both, or 

only one is regarded as the press publisher regarding the content concerned. 
60 See eg Claude Castelluccia and Daniel Le Métayer, Understanding algorithmic decision-

making: Opportunities and challenges (2019), iii < 

https://www.europarl.europa.eu/RegData/etudes/STUD/2019/624261/EPRS_STU(2019)624261_E

N.pdf>  

https://www.europarl.europa.eu/RegData/etudes/STUD/2019/624261/EPRS_STU(2019)624261_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/624261/EPRS_STU(2019)624261_EN.pdf
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3.3.2 Editorial responsibility 

Protection further requires that publication takes place under the editorial 

responsibility of a service provider. Yet the DSM Directive does not define what 

types of responsibility (for instance, what types of legal liability associated with 

the publications) need to be borne by press publishers to meet this requirement, or 

to what extent (for example, fully or to a degree) and if responsibility also 

requires certain types of obligations (for example, publication of rectifications or 

retraction of publications), or refers to the rights and freedoms of the service 

provider.61  

While there appear not to be fundamental obstacles to meeting this requirement, 

satisfying it can in some situations raise doubts when automated, AI-based 

publication is concerned. For example, it would not appear compatible with this 

requirement if the AI operator organized its activities in a way that seeks to skirt 

responsibility for published news content or argued that it does not bear liability 

for the unlawful or illegal activities of the AI.62 For example, technical designs 

and other arrangements that seek to avoid liability by the publisher for AI-

generated publications on the basis of safe harbours (such as the e-commerce 

Directive63) could be argued to preclude protection of news content as press 

publications. In fact, some AI companies seem to be using a model in which they 

host content that their users post but which has been created with the companies’ 

AI tools at the initiative of the user – something that could be claimed to prevent 

the company from being liable for content produced using its tools.64 

 

                                                 
61 As a point of reference, ‘editorial responsibility’ under the Audiovisual Media Services 

Directive (2010/13/EU), Art 1(a)(i) is defined to mean ‘the exercise of effective control both over 

the selection of the programmes and over their organisation either in a chronological schedule, in 

the case of television broadcasts, or in a catalogue, in the case of on-demand audiovisual media 

services. Editorial responsibility does not necessarily imply any legal liability under national law 

for the content or the services provided’, although Member States can further specify the contents 

of editorial responsibility according to rec 25. Since the above definition relates to very different 

kinds of context, it might not be directly transferrable to the press publishers’ right and, eg, the 

references to initiative and control would seem to overlap the above definition. One reflection of 

the requirement in the AVMSD can be thought to be that press publishers need to have their 

registered office, central administration or principal place of business within the European Union. 

Rec 55 DSM Directive. 
62 Thomas Höppner, Martin Kretschmer and Raquel Xalabarder, CREATe public lectures on the 

proposed EU right for press publishers, E.I.P.R. 2017, 39(10), 607‒622 , 610 (linking editorial 

responsibility generally with legal liability of publishers).  
63 Dir 2000/31 on certain legal aspects of information society services [2000] OJ L178/7. 
64 Under Art 14 e-Commerce Directive. 
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3.3.3 Journalistic nature 

The fact that press publications need to mainly consist of literary works of a 

journalistic nature requires that the content of press publication in its main part is 

of ‘a journalistic nature’.65 This might not only require a certain kind and 

substance of subject matter (for instance, topics, subject matter and style are of a 

journalistic character), but may also require that the content and the underlying 

activities comply with certain journalistic principles going beyond the contents of 

the works, such as being based on sufficiently verifiable facts, appropriate 

attribution, protecting sources, and the like.66 If AI-generated content forms the 

main body of a press publication based on which protection is claimed, protection 

under the right requires that the AI-generated content meets those requirements. 

This raises fundamental questions as to what a “journalistic nature” means and to 

what extent that nature can be met when using only or primarily AI.67 

Unfortunately, neither Directive nor its preparatory works illuminate how the 

concept should be understood and applied. 

It should be noted, though, that AI-generated content need not be of a journalistic 

nature if the press publication mainly consists of otherwise produced literary 

works of that nature. Moreover, even if AI-generated content were the main body 

of the collection claimed as a press publication, AI-produced content could also 

be subject to elaboration and control by journalists who lend it a journalistic 

nature, or the AI-based news generation could in advance be designed in a way 

that does not at least violate journalistic principles, such as ensuring that only 

factually verified inputs are used in generating news content. 

3.3.4 Informative purpose 

Protection further requires that the purpose of the press publication is to inform 

the general public about news or other topics.68 Encouraging availability of 

reliable information is a core objective of the right.69 For this reason, the contents 

                                                 
65 Art 2(4) first sentence DSM Directive. The intention is to limit press publications ‘so that it only 

covers journalistic publications’ and exclude from protection ‘activity that is not carried out under 

the initiative, editorial responsibility and control of a service provider’. Rec 56 DSM Directive. 

Although what ‘journalistic’ means has been considered by the CJEU and by national legislators in 

other areas of law, it is unclear how ‘journalistic nature’ is to be assessed as regards the press 

publishers’ right. Czarny-Drożdżejko (n 16), 628–631. 
66 Czarny-Drożdżejko (n 16), 631. 
67 Defining ‘journalism’ has not been easy. See eg Bently L, Smith H (2016) Call for views: 

modernising the European copyright framework, 9–10 <https:// 

microsites.bournemouth.ac.uk/cippm/files/2017/01/IPOModernisingIPProfResponsePressPublishe

rs.pdf> 
68 Art 2(4)(b) DSM Directive. For a broader discussion see eg Czarny-Drożdżejko (n 16), 637–639 

(distinguishing, eg, entertainment purpose from informational purpose). 
69 Rec 55 DSM Directive. 
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of press publications arguably need to meet certain criteria relating to their type 

(for instance, having the purpose of reporting on news or other topics) and as to 

informative nature.70 This could exclude protection for AI-generated content 

whose contents lack any factual content or basis as in those circumstances the 

purpose of the content cannot be to inform the general public. For instance, 

publication of “fake news” generated with AI rather seeking to disinform the 

public would fail to qualify for protection on this ground. Similarly, press 

publications whose purpose is entirely only to entertain, such as magazines only 

featuring fictional contents, could also fail to have the purpose required for 

protection. 

Unlike the requirement for literary works to be of a journalistic nature, the 

requirement of informative purpose applies to the whole collection constituting a 

press publication – therefore AI-generated content included in a press publication 

(not only the literary works contained in it) is also relevant when determining the 

purpose of publication as a whole. 

 

3.3.5 Journalistic, editorial and informative rquirements as tools for 

directing incentives and encouraging AI accountability 

The above conditions of protection impose various editorial, journalistic and 

informative requirements relating to the substance of press publications, how they 

are produced, and how they are published. They highlight the fact that the related 

right to press publications is granted to press publishers, not the creators of news 

content, and seek to promote quality journalism and availability of reliable 

information.71 For AI-based press publication the conditions may impose 

significant technical challenges since achieving the potentially applicable editorial 

and journalistic standards with AI alone seems hard, at least beyond those of 

merely creating news content. For this reason protection of AI-generated content 

as press publications may often require further oversight by natural persons or 

careful editorial and journalistic choices when designing automated content 

production systems. 

While directed at editorial and journalistic matters, the conditions also encourage 

AI trustworthiness.72 First, if AI is used in producing and publishing content, 

responsibility needs to be borne by the service provider for the activity and 

control and initiative exercised sufficiently in order for the contents produced to 

                                                 
70 A key justification for the EU adopting the right is specifically to protect contributions by 

publishers that ‘foster the availability of reliable information’. Rec 54 DSM Directive. 
71 Rec 54–56. 
72 See High-Level Expert Group on AI, Ethics Guidelines for Trustworthy AI (2019) available at 

https://ec.europa.eu/digital-single-market/en/news/ethics-guidelines-trustworthy-ai  

https://ec.europa.eu/digital-single-market/en/news/ethics-guidelines-trustworthy-ai
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be protected under the rights. This encourages human oversight over AI 

applications and compliance in their design with the law as well as ethical 

requirements relating to news publishing (for example, due to the required 

journalistic nature and editorial responsibility) that may extend beyond the legal 

duties of the publisher. Second, the requirements of literary works being of a 

journalistic nature and press publications being intended to inform the public may 

also require that AI solutions are otherwise fair in terms of their intended use and 

design.73 However, the implications are weak in that no obligations are imposed 

on press publishers, only preconditions for obtaining protection under the right 

(without which a publisher using AI may be fully content). 

 

3.4 Protection of press publications containing AI-generated content 

against infringement 

If AI-generated content meets the conditions for protection outlined above, the 

publisher can exercise its exclusive rights against making available and 

reproduction of press publications taking place online by ISSPs.74 For example, a 

press publisher could object to a news aggregator publishing excerpts from AI-

generated news content protected by the right. 

Although exclusive rights (reproduction and making available to the public) are 

the same regardless of whether AI-generated content is concerned or not, the fact 

that AI has been used to generate the contents of a press publication can be 

relevant when assessing its alleged infringement. This is because, when 

considering whether extracts from press publications infringe the right or not, a 

relevant factor is whether that is capable of harming incentives to invest in 

creation, at least when short or very short extracts are concerned (and arguably 

also otherwise as noted above).75 

In particular, it could be argued by alleged infringers that the impact on incentives 

for AI-generated news creation of republishing extracts is not harmful due to AI 

                                                 
73 However, the conditions of protection do not seem to give rise to any requirement relating to 

transparency of AI imposed by the conditions of protection – it does not appear that information 

on the design and operation of AI (eg the technologies and data used) would need to be divulged in 

order to gain protection. An exception could be where, eg, the journalistic nature of literary works 

has been questioned and needs to be defended by the press publisher explaining how the AI meets 

the requirement. 
74 Although some provisions relating to exclusive rights to press publications refer to ‘authors’ – 

potentially implying a natural person – the provisions do not preclude protection from AI-

generated content where there is no author since they only provide for certain benefits that authors 

enjoy in relation to publishers. If AI-produced content constitutes works, its author, eg, would be 

entitled to appropriate compensation for the use of the works by ISSPs (Art 15(5) DSM Directive) 

as well as to be shielded from action by the holder of the press publishers’ right against the author 

(Art 15(2) DSM Directive). 
75 Rec 58 DSM Directive. 



Juha Vesala, 14 January 2021 

 

19 

 

being used to produce the content. That may be the case in some situations, but 

not necessarily in all. First, it could be argued that when news articles are 

automatically produced (for instance, financial news) at low cost per news item, 

their reuse cannot threaten investment and, consequently, that a finding of 

infringement is not warranted. However, the investments and costs that are 

required to produce news content with AI may still be significant especially 

initially, for example due to costs associated with technical development, design 

of the news production service, acquisition of required data. Moreover, some of 

these investments fall under the types of investments which the press publishers’ 

right seeks to promote, especially when they relate to journalistic and editorial 

aspects. If these costs are taken into account, investment and costs attributable to 

the produced news articles are not necessarily trivial any more, and can be 

threatened by unauthorized reuse. 

Second, it could be claimed that the business models associated with AI-based 

news production are not vulnerable to copying or other kinds of reuse of content. 

For instance, when the value of AI-based news generation to consumers lies in the 

service it provides (such as convenience and personalization), third parties may 

not be able to effectively copy the service or at least copying does not necessarily 

harm the prospects of the service if the valuable aspects cannot be replicated by 

merely copying the content (for instance, personalization of content). However, 

other business models involving AI can undoubtedly be harmed by unauthorized 

copying of news content. For example, if the business model is based on 

publishing AI-produced news articles, incentives to produce the articles could be 

harmed as a result of reduced advertising, subscription, or licensing revenue if 

reuse cannot be objected to. 

Accordingly, at least in borderline cases of infringement such as short extracts it 

can be relevant whether or not content has been produced with AI as it can be 

significant for whether or not reuse of extracts of is capable of harming 

investment and incentives.76 For instance, if reuse cannot undermine incentives to 

produce content, it could be concluded that a ‘very short extract’ is concerned and 

that the right is not infringed.77  However, categorical conclusions as to the need 

of protection or its absence are not justified but need to be considered in the 

                                                 
76 Although the expression ‘short extract’ limits what can be regarded as a very short extract (eg 

extracts of dozens of pages of news content might in absolute terms not be very short), it might be 

possible to evaluate this also on qualitative and relative terms (eg an extract of twenty pages from 

a collection of news content of thousands of pages in total may in relative terms be short). In any 

event, ‘short’ would have little meaning in the context of photos or other images, requiring such 

other assessment criteria. Moreover, it is possible to conclude no infringement even in the case of 

an extract lengthier than ‘very short’. Nowhere in the Directive is it stated that any longer extract 

than ‘very short’ or of individual words automatically infringes (only that those do not infringe): 

assessment of infringement needs to be carried out in any event, as is the case when assessing 

where other related rights are infringed (eg phonograms). 
77 Art 15(1) fourth sentence DSM Directive. 
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specific circumstances of the alleged infringement, in assessing which the extent 

and nature of reuse, existence of relevant investments, and their vulnerability to 

reuse are relevant factors. 

 

4 Infringement by AI-based news production of others’ 
press publishers’ right 

When considering the implications of the press publishers’ right on AI-based 

news production, an equally if not even more relevant consideration is potential 

infringement of others’ press publications in AI-based news generation. Namely, 

if AI-generated content includes excerpts from other publishers’ news content 

protected by the press publishers’ right, their publication online may infringe the 

right. 

From the perspective of AI-based news production and publishing, an 

infringement of the press publishers’ right can pose a serious challenge since 

publication of the content online may result in infringement of others’ press 

publishers’ right. While this is a risk that other rights pose, too, the new right 

exacerbates this concern as even short excerpts – containing no obvious sign of 

creative expression or other hallmarks suggesting protection – could infringe the 

press publishers’ right of third parties.78 This can make it difficult for AI-based 

news producers to operate in a way that does not infringe others’ press publishers’ 

rights, which would undermine the objectives of the right to contribute to 

journalistic efforts by hindering technological progress and uptake of AI 

technologies. 

In order for infringement risks not to unnecessarily undermine the quality and 

provision of AI-based news content and associated services, responsible use of 

AI-based news production could be supported by applying EU copyright rules in 

ways that recognize the technological challenges involved and their effects on 

investment, as argued next. 

4.1 Avoiding infringing excerpts 

In order to avoid infringement, AI-based news generation could, first, be sought to 

be designed in a way that avoids inclusion of infringing extracts in any contents 

subsequently published online.79 This could be achieved only by using sources of 

                                                 
78 Art 15(1) DSM Directive.  
79 An additional consideration is avoiding internal reproduction of press publication that could take 

place when collecting data and processing the press publishers’ right of others. However, since the 

press publishers’ right only concerns online uses by ISSPs, it seems possible to avoid any 
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data that do not contain any press publications. However, that can be difficult 

since press publications may be contained in all kinds of information sources; for 

example, on the web or social media news materials may be posted by users as 

well as press publishers themselves. Additionally, limiting AI-based news 

reporting to firmly managed information sources would constrain the topics that 

could be covered by using AI in news production. This would curtail the ability of 

AI to deliver on its promises to expand the scope of reporting and to be used to 

analyse large pools of data. 

Another possibility to avoid infringement would be to avoid reproducing excerpts 

exceeding a certain length in publications. That would not appear technically 

impossible where written text is concerned since comparisons could be drawn 

between the sources and outputs produced to screen out identical excerpts 

exceeding a certain length. However, since clarity is lacking as to how short 

excerpts avoid infringement and that can also depend on the circumstances, 

avoiding infringement may require all extracts longer than ‘individual words’ to 

be removed from the content produced.80 Doing so could also filter out ordinary 

language, expressions and even names of persons and places, for instance if three-

word excerpts are used as a limit. Although reproduction of ‘very short extracts’ 

would not infringe either, assessing whether an extract is indeed ‘very short’ may 

require evaluation of how significant a risk to investment the given reuse is and 

thus could be challenging to achieve in an automated manner. 

To avoid infringement issues creating an unjustified obstacle to using AI in news 

production, the Directive could be interpreted in a way that reduces infringement 

risks where the objectives of the right are not threatened. This could be the case 

particularly when an AI-based news producer undertakes as effective measures to 

avoid and limit infringement as are reasonable. For instance, occasional and 

accidental inclusion of short excerpts from others’ press publications does not 

endanger investment by press publishers; consequently, courts could conclude that 

no infringement takes place in those situations. For example, this could be the 

case if an AI-based news service is designed to scour various sources for data, not 

specifically websites of news publishers, and press publications are sometimes 

included in them and reproduced in AI-generated news content. By contrast, 

intentional and systematic inclusion of excerpts in AI-generated news content can 

undoubtedly undermine investment by press publishers and thus justify a finding 

of infringement of a press publishers’ right. For instance, if an AI-based news 

                                                                                                                                      
reproduction taking place ‘online’ by carrying out these activities offline (eg on an internal server). 

However, this does not apply to subject matter protected as works and by other related rights since 

their protection is not limited to online uses and, thus, their internal reproduction during these 

processes can also infringe. These activities may benefit from copyright exceptions, such as those 

examined below (eg reporting on current events) or the TDM exception examined below in 

Section 4.2.  
80 See above Section 3.4. on assessing infringement, in which the capability of reuse harming 

investment is a relevant factor. 
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service is primarily using publications of other press publishers (such as news 

websites) as a data source press and extracts from them are repeatedly and 

intentionally reproduced in the content produced, harm to investment in the 

original news production would be possible and a finding of infringement 

warranted. 

An interesting issue raised by advances in AI technology relates to the fact that it 

is becoming technologically possible to automatically summarize the contents of 

written text by using AI, so that the resulting output contains no direct excerpts 

from the source. On the one hand, this can significantly reduce the risk of 

infringing others’ rights as direct extracts can be avoided. However, on the other, 

this kind of reuse can still undermine the investment and incentives that the right 

seeks to promote as news content phrased differently may act as a substitute for 

the original article. An example would be a service by one of the major internet 

services that summarizes news articles for its users instead of constituting a news 

aggregator.81  

This raises the question whether non-literal infringement of the right is possible, 

which as argued above, is possible but unclear as to assessment and scope.82 

While reuse of facts from other press publications clearly would not infringe,83 

drawing the line between the facts and the other contents of a press publication 

(such as the combination and relationships of facts presented in them, their 

analysis, and structure and manner of presentation) can be hard. For instance, 

presenting several facts and illustrating the links between them may venture 

beyond mere reproduction of facts to also replicating the analysis contained in a 

news article and thus potentially constitute non-literal infringement. Arguably, 

absent explicit legal standards in the Directive, when such reuse of the contents 

beyond just the facts is concerned, the capability of the reuse harming the 

investments made originally would be the central factor when assessing alleged 

non-literal infringement of a press publication. Similarly, as noted above in 

relation to literal infringement, intentional and systematic free-riding on the 

contents of others’ press publications could support a finding of infringement due 

                                                 
81 Eg, Facebook has been reported as developing this kind of service. Alison DeNisco Rayome, 

‘Facebook AI tool called TLDR would summarize news articles, report says’ (16 December 2020) 

<https://www.cnet.com/news/facebook-creating-an-ai-tool-called-tldr-that-summarizes-news-

articles-report-says/>. To be clear, there is no indication of plans to use TLDR without 

authorization of press publishers, but similar technologies may be available to others who could 

choose to do so. 
82 In determining how large extracts and what types of reuse infringe the press publishers’ right, a 

comparison could be made to other related rights. As regards phonograms, the legislative context 

and purpose are relevant as to these questions. Pelham, (n 82) paras 29–30 and 43–47. 

Infringement is avoided where the phonogram has been modified to the extent of becoming 

unrecognizable or no substantial part is used. Ibid, paras 37–39 and 47. Similarly, when applying 

the press publishers’ right the context and objective of the right are relevant when considering 

reuse in modified form. In particular, where non-literal uses cannot undermine investment in press 

publishing, finding reuse infringing would not be appropriate given the objectives of the right. 
83 Rec 57 DSM Directive. 
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to its capability of harming incentives and investment. For instance, systematic 

AI-based summarization in an online service of press publishers’ press 

publications can significantly harm the incentives of press publishers and warrant 

a finding of non-literal infringement.84 As an opposite example, AI-based 

generation of content in which only individual facts, such as individual sports 

results, are extracted from the source materials, but with no further content, and 

presented in completely different form and manner of expression (for instance, as 

analysis of numerous sports events) would not seem capable of infringing the 

press publishers’ right even in a non-literal manner but, rather, to constitute 

independent creation of wholly new value. 

4.2 Reliance on copyright exceptions 

Another way for AI-based news producers to avoid infringement is to design and 

organize their activities in such a way as to meet the requirements of a copyright 

exception that authorizes reproduction and making available of press publications. 

That is a more comprehensive way to address infringement risks since it also 

helps avoid infringement of other rights that the source materials may include 

(such as copyright-protected works) as well as infringement in the internal 

processes of producing content, whereas avoiding infringing excerpts of press 

publications in outputs produced resolves just one facet of copyright risks. 

In EU copyright law, only a few exceptions may meaningfully cover the 

publication of news content produced with AI which Member States are allowed 

(but not required) to implement.85 In particular, where a Member State has 

adopted an exception falling under Article 5(3)(c) InfoSoc Directive concerning 

reporting on current events86 or (d) pertaining to quotations of the InfoSoc 

                                                 
84 An issue from the press publishers’ right perspective is that AI-based content creation is 

increasingly possible on users’ devices. For instance, when news summarization tasks are carried 

out by an application on a user’s mobile phone, the press publishers’ right may be of no avail since 

no reproduction or making available by the provider of the app might take place online by an ISSP 

(to which the exclusive rights are limited). 
85 EU copyright legislation exclusively lists the permissions that are allowed for Member States 

and freedom of the press and information do not authorize derogation from the exclusive rights 

beyond them. C‑516/17 Spiegel Online GmbH v Volker Beck, ECLI:EU:C:2019:625, para 49 

(Spiegel Online).  
86 Art 5(3)(c) InfoSoc Directive contains a second limb that allows the press to reproduce and 

communicate to the public articles, broadcasts and other subject matter pertaining to current 

economic, political or religious topics, to the extent required by the purpose, unless such use has 

been reserved by the rightholder and subject to indication of source and author. This exception can 

also justify AI generation of news content where the press publications used relate to the topics 

mentioned and are current. However, only ‘the press’ is entitled to the benefit of the exception – 

raising the question which organizations and activities qualify and if an organization engaging in 

AI-based content production qualifies as ‘press’. Moreover, the possibility of rightholders 

reserving use may limit the ability to do so, especially when online sources, such as websites, are 

concerned that often subject access to various conditions only allowing specific uses. See on the 

exception eg European Copyright Law: A Commentary. Michel M Walter & Silke von Lewinsky 

(eds) (2010), § 11.5.54–57. According to a report, there is considerable divergence in the scope 
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Directive to the press publishers right, publication of AI-generated content could 

avoid infringement even if publications include third party press publications.87 

Although these exceptions may thus authorize reuse of press publications, they do 

have elements and conditions that limit the kinds of AI-based news solutions that 

can benefit from the exceptions. First, the exceptions only authorize certain types 

of activities: reporting on current events (indicating more than just noting an event 

and requiring that it is of interest at the time88) or quotations for purposes such as 

criticisms or review (although not limited to those purposes but also covering 

similar ones89). Second, both exceptions require that sources be indicated 

appropriately (unless impossible)90 and the use of quotations needs to be in 

accordance with fair dealing and reporting on current events to be justified by the 

informative purpose. Third, the quotation exception only applies to subject matter 

made lawfully available to the public.91 

These conditions limit the kinds of source materials that can be reproduced in AI-

generated news content, what kinds of outputs they can be used to produce (to 

report on current events or in some form of dialogue with quoted materials), and 

to what extent and how their use can take place. In particular, not all types of AI-

based news production or all news content produced with AI is able to benefit 

from the exceptions since not all constitutes reporting or quotation of the kind 

permitted by the exceptions. For example, AI news production applications geared 

towards news aggregation or news monitoring might not qualify since they lack 

the additional analysis or engagement with the topics and source materials 

required by the exceptions.  

                                                                                                                                      
and conditions that Member States provide for exceptions under Art 5(3)(c) InfoSoc Directive, 

including who may benefit from the exception, for what purposes and acts, and in relation to what 

materials. Guido Westkamp, The Implementation of Directive 2001/29/EC in the Member States 

(2007), Part II, 40–43 < 

http://bat8.inria.fr/~lang/orphan/documents/europe/ivir/InfoSoc_Study_2007.pdf>. 
87 The exceptions seek to favour the exercise of freedom of expression and freedom of the press. 

C-469/17 Funke Medien NRW GmbH v Bundesrepublik Deutschland, EU:C:2019:623, para 60 

(Funke Medien). 
88 Spiegel Online (n 85), paras 66–67. 
89 Funke Medien (n 87), para 43. Other accepted purposes include quotations ‘for the purposes of 

illustrating an assertion, of defending an opinion or of allowing an intellectual comparison 

between that work and the assertions of that user, since the user of a protected work wishing to 

rely on the quotation exception must therefore have the intention of entering into “dialogue” with 

that work’. C-476/17 Pelham GmbH and Others v Ralf Hütter and Florian Schneider-Esleben 

ECLI:EU:C:2019:624, para 71. In other words, there needs to be a link between the quoted 

material and the own reflections presented. Tatiana Eleni Synodinou, Reflections on the CJEU 

judgment in Spiegel Online, E.I.P.R. 2020, 42(2), 129-134, 133 
90 For example, indication of the source instead of author has been considered sufficient in specific 

circumstances. C-145/10 Eva-Maria Painer v Standard Verlags GmbH and Others 

ECLI:EU:C:2011:798, paras 147–149 (Painer). 
91 That can be based also, for instance, on an exception to copyright. Spiegel Online (n 85), para 

89. 
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Moreover, even when AI-based news production activities in principle would be 

capable of benefiting from the exceptions, some of the additional requirements 

may be at least challenging to implement in an automated manner. First, reporting 

on current events (beyond just noting them) as well as criticism, review or 

otherwise entering in a dialogue with the sources in the case of quotations would 

seem to require quite advanced analysis of the source materials and other 

capabilities. It is not clear how well these requirements can be met by only using 

AI at the current stage of technological progress.92 

Second, determining to what extent reuse is allowed (for instance, length of 

permitted quotation) for a given purpose may require abstract balancing of 

interests as well as understanding the contents of the reused materials. This, too, 

could be challenging to implement using AI. 

Third, while mentioning the sources used (for example, URL addresses) might not 

be impossible technically, automatically listing the authors as well may not be 

simple as authors are not necessarily indicated in machine-readable or otherwise 

easily extractable form in the source materials. However, this kind of technical 

impossibility could be argued to suffice for impossibility as referred to under the 

exceptions and it would be sufficient that the source (for instance, a URL) is 

properly mentioned.93 A reference to the source would allow the authors to be 

identified and thus the interests underlying the requirement to mention the authors 

to be secured. 

Fourth, additional complexity is added by the requirement that when applying the 

exception, all circumstances need to be taken into account and fundamental rights 

adhered to.94 It would seem difficult to implement these requirements in 

automated systems as proportionality and other assessments would need to be 

carried out with respect to the fundamental rights affected and as consideration of 

information beyond that contained in the source materials would be required. 

                                                 
92 As comparison, mere presentation of excerpts was not considered as a quotation of the type (not 

used as illustration or comment) or as the kind of use by the press (no obstacle to obtaining 

authorization on short notice when reporting news) meeting requirements for the exceptions. See 

eg Decision of Belgian Court of Appeal (5 May 2011) < 

http://www.copiepresse.be/pdf/Copiepresse5mai2011.pdf>. On the other hand, publication in a 

structured form of materials and in conjunction with an introductory note has been deemed 

sufficient to constitute ‘reporting’ by the CJEU. Funke Medien (n 87), para 75. While Art 5(3)(c) 

InfoSoc Directive alternatively authorizes the press to reproduce and make available published 

articles without a similar degree of reporting or engagement with sources, that is provided 

rightholders have not expressly reserved the right and is limited to activities by ‘the press’. See 

note 86. 
93 As comparison, see Painer (n 90), paras 147–149.  
94 C-469/17 Funke Medien (n 87), para. 76. Additionally, the three-step-test may need to be 

considered when applying the exceptions, which requires consideration of the impact of the 

exception on normal exploitation of the subject-matter concerned and the legitimate interests of 

the rightholders. Art 5(5) InfoSoc Directive.  

http://www.copiepresse.be/pdf/Copiepresse5mai2011.pdf
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Finally, a practical challenge is that AI-based news production would need to be 

designed in different ways for different Member States. This is because reliance 

on the exceptions examined above requires that the applicable national legislation 

provides for the exception ‒ something that many EU Member States do in the 

case of these exceptions ‒ 95 but not necessarily in the maximal scope that EU law 

allows. For this reason, different legal standards can apply in different Member 

States (for example, no exception or a narrower national exception) in which case 

the publications offered to users in different Member States would need to be 

differentiated in accordance with the breadth of the exceptions. 

Accordingly, while AI-based news content production can benefit from the 

exceptions in EU copyright law examined above, not all such activities can 

benefit from those exceptions and at least technical challenges are faced in 

meeting the requirements of the exceptions. Problematically, it is exactly the 

potentially exempted press activities that seem difficult to automate due to their 

advanced intellectual nature (e.g. criticism). To some extent the challenges raised 

by technical difficulties could be alleviated under current legal tests by lowering 

the threshold for satisfying the conditions, for instance as regards indicating 

authors. Moreover, the extent of permitted use, its accordance with fair dealing 

and recognition of all circumstances and fundamental rights could be assessed at 

the level of the entire AI-based service instead of each incidence of reproduction 

and communication to the public. For example, courts could deem that the design 

and activities of an AI-based news service overall meet the requirements of an 

exception (for example, a quotation), even if in some cases excessively lengthy 

excerpts are reproduced or other requirements are not met. 

Finally, there are other exceptions and legal arguments that in some situations can 

be relevant for AI-based news publishing.96 In particular, Member States are 

                                                 
95 The Berne Convention requires that quotations are permissible. Art 10(1) Berne Convention for 

the Protection of Literary and Artistic Works (as amended on September 28, 1979). Therefore, 

such exceptions should exist in most countries in the world at least in some form, including in EU 

countries. However, it does not automatically follow that EU countries also adopt an exception on 

press publications. 
96 Although the mandatory TDM exceptions may seem suitable in this context, they do not enable 

publication of AI-created news content that contains extracts falling under exclusive rights since 

the exceptions do not apply to the making available right at all or reproduction associated with 

publication of AI-generated news. The TDM exceptions in Arts 3 and 4 DSM Directive do not 

apply to making available press publications at all, only reproduction required for the purposes of 

TDM the definition of which may exclude the purpose of content creation. See Art 2(2) DSM 

Directive (‘any automated analytical technique aimed at analysing text and data in digital form in 

order to generate information which includes but is not limited to patterns, trends and 

correlations’). Also, eg, the exception for caricature, parody or pastiche in Art 5(3)(k) would rarely 

apply to AI-based news generation except for perhaps some special cases if “news” is understood 

to be mostly of a factual, journalistic nature. In particular, parody should evoke the original work.  

C‑201/13 Johan Deckmyn and Vrijheidsfonds VZW v Helena Vandersteen and Others. 

ECLI:EU:C:2014:2132, para 33. Further, instead of a copyright exception, AI-based content 

production could be designed to avoid at least direct copyright infringement, eg by taking place 
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permitted to provide for an exception on ‘incidental inclusion of a work or other 

subject-matter in other material’.97 Where inclusion of excerpts from others’ press 

publications in AI-produced content is not intentional, the exception could apply 

and by its nature be suitable for enabling AI-based news production.98 As argued 

above, unintentional inclusion of excerpts would not warrant condemnation as 

infringing the press publishers’ right to the extent that it is not liable to harm 

investment (as could be presumed to be the case) and the same would even more 

justify application of the exception when additional societal value is created by 

the activity ‒ for example, press reporting. However, the exception is of limited 

applicability at the EU level since it has not been widely adopted in national 

legislation of the EU Member States,99 and when it has been, it sometimes occurs 

in a quite restrictive form.100 

4.3 Alleviating infringement risks and requiring AI accountability 

Infringement risks may limit the ability to offer news content produced with AI 

since any use of uncontrolled sources of data as sources entails the risk of 

infringement of the press publishers’ right (as well as other rights under copyright 

law), as explained above. While there are wide-ranging possibilities for AI-based 

news production to minimize risks, the legal uncertainty relating to assessment of 

infringement and application of the exceptions to AI-based news production may 

still undermine the ability to offer AI-based news content and limit the quality and 

scope of the services offered. Due to residual copyright infringement risks that 

automation cannot tackle and because human involvement would be too 

impractical or expensive, AI-based news producers may need to limit the data 

sources used and design the services in a way that reduces both the breadth and 

quality of coverage. This would not be an outcome consistent with the very 

objectives of the press publishers’ right, although the overall impact on the press 

sector depends on how significant a role AI-based or AI-assisted news production 

gains in the industry. Nevertheless, where these uncertainties can be alleviated 

without undermining other means of press publishing, courts should do so, for 

instance in the ways discussed above when assessing infringement and 

                                                                                                                                      
only on the user’s device at user initiative, or by benefiting from a liability exception (eg one for 

hosting under Art 14 e-Commerce Directive 2000/31). 
97 Art 5(3)(i) InfoSoc Directive. 
98   Walter & Lewinsky, (n 86) § 11.5.64 (arguing inclusion cannot be based on choice and the 

included material should be insignificant). 
99 Eg, the study Copyright Law in the EU: Salient features of copyright law across the EU Member 

States (EPRS, 2019) 

<https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_STU%282018%2

9625126> refers to implementing provisions only in some national laws examined and even then 

with qualifications about, eg, the significance of the materials included or the type of the materials 

involved. 
100 See eg Decision of the German Federal Supreme Court (I ZR 177/13 17 November 2014: 

Möbelkatalog).  
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applicability of exceptions, acknowledging the absence of negative effects or 

harm to other interests that are protected by conditions that are only technically 

difficult to comply with. 

It is also possible to secure ethical, trustworthy use of AI when considering the 

requirements that the rights of others impose on the technological design and use 

of AI-based news production. Respect for the rights of others (copyright and 

related rights) is required in order to avoid infringement (a form of ‘lawful AI’) 

and the permitted reuse of others’ content pursuant to copyright exceptions is 

subject to requirements of fairness, proportionality and acceptable purpose 

(ethical and robust AI). Additionally, the requirement that the source is indicated 

when relying on certain exceptions improves transparency as to the sources of 

data used to generate news. These levers are stronger than the incentives arising 

from the conditions for protection of press publications since the remedies and 

other consequences of infringement of others’ rights leave less room for choice to 

AI-based news producers due to their mandatory nature and severe consequences 

(such as an injunction requiring infringing activities to cease). 

5 Conclusions 

This Chapter examined the applicability of the press publishers’ right to AI-based 

news production from the perspectives of protection and infringement. As regards 

protection of AI-generated news content, it was concluded that such content can 

be protected under the right when included in a qualifying collection of materials 

consisting mainly of literary works of a journalistic nature – either human- or AI-

authored. However, it is not clear if protection of a press publication covers 

content that is not also protected by copyright or related rights. This places 

considerable significance on the question under what conditions AI-generated 

content is protected as works or by other related rights since that can also 

determine if protection under the press publishers’ right is available for AI-

produced news content. To avoid the risks that the absence of protection to AI-

generated news content creates as well as fragmentation of conditions and objects 

of protection in the EU, it would be warranted not to require all constituents of 

press publications to be otherwise protected subject matter. 

Protection further requires that a press publication is published under the 

initiative, control and editorial responsibility of a service provider. Although not a 

fundamental obstacle, this may exclude protection from automated AI-based news 

production and publication unless sufficient technical or practical arrangements 

are employed to exercise sufficient initiative and control over the process. For 

instance, this could be the case if content produced is only licensed to others for 

publication, without exercising editorial oversight, or if the arrangements fail to 

secure sufficient control. Moreover, protection could also be precluded on 
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grounds of lacking editorial responsibility if the AI-based activity is arranged in a 

way that seeks to avoid liability for publications. The requirements that press 

publications consist mainly of literary works of a journalistic nature and that press 

publications have the purpose of informing the general public also sets demands 

as to the type of content amenable to protection, the factual accuracy of AI-

generated content, and compliance with journalistic principles. These complex 

and demanding requirements could be hard to meet in a completely automated 

manner using only AI to carry out publication activities. 

The Chapter also examined the risk that infringement of the press publishers’ right 

may pose to developing and offering AI-based news services. Since publication of 

even short extracts can infringe the right, avoiding infringement may require 

careful design of AI to avoid infringing reuse or meet the requirements of an 

exception to copyright. However, assessment of infringement and the conditions 

of exceptions are subject to considerable legal uncertainty as well as technical 

challenges in complying with them. These risks could be alleviated by assessing 

infringement and interpreting the exceptions in ways that absolve the activity 

where AI publication is not capable of harming investment and the AI application 

is designed in a way that seeks to comply with the requirements (or at least 

addressing their underlying interests) to the extent that is technically realistic. 

Otherwise, the press publishers’ right may at least partially undermine the very 

conditions of the press sector it seeks to improve. 

The above observations have palpable implications on AI-based news production. 

In particular, protection under the press publishers’ right may not be available for 

some business models (such as certain personalized services) or when content is 

published without the content producer complying with the required editorial 

demands (for instance, fully automated publication lacking editorial oversight or 

licensing of content not subject to editorial control over subsequent publication). 

Additionally, the potential infringement of others’ press publishers’ rights (and 

other rights) requires design of AI-based press activities in a way that either 

avoids infringement or falls under a copyright exception, as explained above. 

Overall, both avoiding infringement and gaining protection involve such complex 

legal demands that even when content production could be fully automated, it 

might be challenging to implement other required aspects (for example, certain 

tasks of an editorial and journalistic nature) only using AI technologies – 

significant involvement of natural persons may thus in practice be required. 

Finally, the Chapter identified aspects of AI trustworthiness that the press 

publishers’ right and associated rules gives rise to. In particular, the conditions of 

protection encourage compliance with certain journalistic and editorial principles 

and acceptance of responsibility for publications. Avoiding infringement of 

others’ rights requires that the rights of others are respected and that others’ 

protected content is only used for an acceptable purpose and in a fair and 

proportionate manner, and by transparently disclosing the source information 
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used. These aspects of the copyright regime influence the design and use of AI 

news production and publishing in various ways consistent with trustworthy AI. 


