
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

University of Lapland

This is a self-archived version of an original article. This version usually differs
somewhat from the publisher’s final version, if the self-archived version is the
accepted author manuscript.

Protecting Indigenous Traditional Knowledge Through a
Holistic Principle-Based Approach
Hossain, Kamrul; Ballardini, Rosa

Published in:
Nordic Journal of Human Rights

DOI:
10.1080/18918131.2021.1947449

Published: 30.07.2021

Document Version
Publisher's PDF, also known as Version of record

Citation for pulished version (APA):
Hossain, K., & Ballardini, R. (2021). Protecting Indigenous Traditional Knowledge Through a Holistic Principle-
Based Approach. Nordic Journal of Human Rights, 39(1), 51-72.
https://doi.org/10.1080/18918131.2021.1947449

Document License
CC BY-NC-ND

Download date: 23. May. 2023

https://doi.org/10.1080/18918131.2021.1947449
https://doi.org/10.1080/18918131.2021.1947449


Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalInformation?journalCode=rnhr20

Nordic Journal of Human Rights

ISSN: (Print) (Online) Journal homepage: https://www.tandfonline.com/loi/rnhr20

Protecting Indigenous Traditional Knowledge
Through a Holistic Principle-Based Approach

Kamrul Hossain & Rosa Maria Ballardini

To cite this article: Kamrul Hossain & Rosa Maria Ballardini (2021) Protecting Indigenous
Traditional Knowledge Through a Holistic Principle-Based Approach, Nordic Journal of Human
Rights, 39:1, 51-72, DOI: 10.1080/18918131.2021.1947449

To link to this article:  https://doi.org/10.1080/18918131.2021.1947449

© 2021 The Author(s). Published by Informa
UK Limited, trading as Taylor & Francis
Group

Published online: 30 Jul 2021.

Submit your article to this journal 

Article views: 262

View related articles 

View Crossmark data

https://www.tandfonline.com/action/journalInformation?journalCode=rnhr20
https://www.tandfonline.com/loi/rnhr20
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/18918131.2021.1947449
https://doi.org/10.1080/18918131.2021.1947449
https://www.tandfonline.com/action/authorSubmission?journalCode=rnhr20&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=rnhr20&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/18918131.2021.1947449
https://www.tandfonline.com/doi/mlt/10.1080/18918131.2021.1947449
http://crossmark.crossref.org/dialog/?doi=10.1080/18918131.2021.1947449&domain=pdf&date_stamp=2021-07-30
http://crossmark.crossref.org/dialog/?doi=10.1080/18918131.2021.1947449&domain=pdf&date_stamp=2021-07-30


Protecting Indigenous Traditional Knowledge Through a
Holistic Principle-Based Approach
Kamrul Hossaina and Rosa Maria Ballardinib

aNorthern Institute for Environmental and Minority Law/Arctic Centre, University of Lapland, Rovaniemi,
Finland; bFaculty of Law, University of Lapland, Rovaniemi, Finland

ABSTRACT
This article examines the legal complexity concerning protection of
traditional knowledge (TK) held by Indigenous Peoples. Despite the
significance of this knowledge, particularly concerning environmental
conservation, biodiversity management, bioresources, and ecosystem
management in connection with the traditional lands on which
Indigenous Peoples live, current legal frameworks fall short of
offering a comprehensive protection regime respectful of key
ethical principles that are central for Indigenous Peoples,
mainly fairness, the right to culture, and Indigenous Peoples’
right to self-determination (IPRSD). To map the currently
available solutions offered for protecting TK rights, this article
primarily examines three legal regimes – intellectual property
rights (IPR), human rights, and biodiversity – but also looks at
some national solutions. However, none of these regimes per
se offers a suitable solution, and each suffers from various
shortcomings, as we demonstrate in detail. Yet if developed
further, these regimes – along with some others – would
indeed be suitable mechanisms for TK protection. Accordingly,
this article suggests a principle-based approach to protecting
and accessing TK that amalgamates the regime of human
rights with the concepts of private property and exclusivity via
mainstreaming values, such as fairness and the right to culture,
associated with IPRSD holistically, and throughout multiple
layers of legal decision-making.

KEYWORDS
Traditional knowledge;
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1. Introduction

For centuries, Indigenous Peoples around the world have developed their own knowl-
edge systems – so-called Indigenous knowledge – which relate to, but are not limited
to, environmental management and nature conservation, and have accordingly
adapted over time to various prevailing knowledge systems. Often known as traditional
knowledge (TK), the term that we use throughout this article, this knowledge system is
developed through practice and experience, passed down from generation to generation
mainly in oral form. TK is not merely a local knowledge system, but a situated knowledge
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system assembling knowledge from heterogeneous components. By deploying social
strategies and technical devices, TK achieves coherence1 and complements modern
knowledge systems.2 With its societal evolution, human development, cultural belief,
and formation of customary norms, TK suggests a worldview held by Indigenous
Peoples worldwide. The commonalities among them concerning the importance of
relationships and interdependence between people, communities, lands, and the spiritual
beliefs world have often been dismissed as ‘epistemic ignorance’.3 However, today, rec-
ognition of TK as such is well adhered-to in several instruments. The Nagoya Protocol
adopted in 2010 highlights the need for a repository of Indigenous biocultural commu-
nity protocols conceived of as norms connected to societal structures and processes, and
it eventually contributed to precedent-setting legislation – for example, prohibiting bio-
piracy.4 The Fifth Assessment Report of the Intergovernmental Panel on Climate Change
(IPCC) recognises TK as a significant resource for adapting to climate change.5 The
Arctic Council’s Biodiversity Assessment report emphasises TK’s role in establishing
conservation practices and sustainable use of Arctic biological diversity.6 Additionally,
studies suggest that relations among winds, animal behaviour, and ice conditions
cannot be explained by the available scientific data alone, but require consultation of
the TK held by Indigenous communities.7

Despite certain efforts, especially within the framework of the World Intellectual
Property Organization (WIPO), there is currently no agreed definition of TK. The
concept is broad and complex, encompassing ecological knowledge about plant prop-
erties and methods of use, animals, forests and environmental conservation. While TK
includes diverse elements of knowledge, nature-based elements are crucial because
they include plant protection, access to genetic resources, and knowledge concerning
conservation and sustainable exploitation of biological resources. TK is held collec-
tively, but is also used individually.8 It is this characteristic that encapsulates several
of the fundamental conflicts between the view that TK is a cultural common value
for the Indigenous Peoples and the view that TK is a business asset based on private
ownership.

1Lesley le Grange, ‘Western Science and Indigenous Knowledge: Competing Perspectives or Complementary Frame-
works?’ (2004) 18(3) South African Journal of Higher Education 82.

2Stanislav Ksenofontov, Norman Backhaus and Gabriela Schaepman-Strub, ‘There are New Species: Indigenous Knowl-
edge of Biodiversity Change in Arctic Yakutia’ (2019) 42(1) Polar Geography 34, 35.

3Rauna Kuokkanen, ‘The Responsibility of the Academy: A Call for Doing Homework’ (2010) 26(3) Journal of Curriculum
Theorizing 61.

4Sam Grey and Rauna Kuokkanen, ‘Indigenous Governance of Cultural Heritage: Searching for Alternatives to Co-Manage-
ment’ (2020) 26(10) International Journal of Heritage Studies 919, 933.

5RK Pachauri and LA Meyer (eds), Climate Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the
Fifth Assessment Report of the Intergovernmental Panel on Climate Change (IPCC) 151, 19; Victoria Tauli-Corpuz, Rights
and Resources Initiative, 14th session of the UN Permanent Forum on Indigenous Issues (New York, 27 April 2015)
<https://rightsandresources.org/blog/statement-by-victoria-tauli-corpuz-special-rapporteur-on-the-rights-of-
indigenous-peoples/>; Rebecca Tsosie, ‘Indigenous Sustainability and Resilience to Climate Extremes: Traditional
Knowledge and the Systems of Survival’ (2019) 407 Connecticut Law Review 1023.

6‘Arctic Biodiversity Assessment Status and Trends in Arctic Biodiversity’, Conservation of Arctic Flora and Fauna (CAFF),
Arctic Council, 2013 <https://caff.is/assessment-series/arctic-biodiversity-assessment/233-arctic-biodiversity-
assessment-2013>.

7V Savo and others, ‘Observations of Climate Change Among Subsistence-Oriented Communities Around the World’
(2016) 6 Nature Climate Change 462.

8See e.g. Paul Kuruk (ed), Traditional Knowledge, Genetic Resources, Customary Law and Intellectual Property. A Global
Primer (Edward Elgar Publishing 2020) Part I.
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TK per se has become increasingly important to the global economy for various
reasons, such as the fact that it increases the economic value of biodiversity.9 TK
could indeed provide economic advantages, for instance if its protection were to be
included in exclusive property regime types such as intellectual property rights (IPR).
Yet under the current IPR system TK is regulated neither properly nor comprehensively;
although a variety of alternative protection tools have been explored at the international
level, to date no suitable legal framework has been enacted. However, several national
laws have been passed to protect TK (e.g. Peru Law 27811).10 The main challenge is to
find a solution that combines exclusivity and private property rights with the human
rights dimension needed for a TK protection model.

After conceptualising TK, this article critically analyses the pros and cons of some of
the international attempts to foster its protection and access. These include (1) applying
the IPR system, (2) protecting TK as a right to culture within the realm of human rights,
and (3) the system sharing the benefits of access to TK developed under the Convention
on Biological Diversity (CBD).11 We also present some of the national solutions adopted
in a selection of countries. This analysis will shed light on what should be done to develop
a more viable approach to achieving the goal of balancing access to and protection of TK
in a way that better respects TK’s intrinsic nature and is more inclusive of the views and
needs of Indigenous communities. The proposal addresses TK from a biodiversity view-
point, interlinked with cultural aspects prevalent in Indigenous communities, thus con-
stituting an emerging concept of rights known as biocultural rights.

The concept of biocultural rights strengthens the recognition of a common standard for
balancing access to and protection of TK. We argue that the protection of TK requires the
systematic and holistic integration of regimes linking key concepts of private law, such as
property, ownership, and exclusivity, with human rights and biocultural rights, and that
this needs to be done through mainstreaming values such as fairness, social justice, and
the right to culture associated with Indigenous Peoples’ right to self-determination
(IPRSD). This, we argue, will not be achieved through developing a new sui generis type
of right for TK, which has already been found impossible on multiple occasions. It
should be achieved through reconceptualising the current approach in all laws relevant
to TK, at multiple layers of decision-making, in a way that integrates and mainstreams sur-
rounding values, such as those attached to Indigenous TK. This includes mainstreaming
these values in regimes such as private law, where, as we explain, the current utilitarian,
economic, and owner-centred approach should be re-shaped.

At this point we note that while the values touched on above often suggest abstract
normative standards, they are increasingly being translated into procedural practices

9Nakashima Douglas and others,Weathering Uncertainty: Traditional Knowledge for Climate Change Assessment and Adap-
tation (United Nations University 2015) 27–38. See also <https://wipo.int/tk/en/tk/> (all links cited in this article were
last accessed 8 June 2020).

10Law No 27811, Law Introducing a Protection Regime for the Collective Knowledge of Indigenous Peoples Derived from
Biological Resources <https://wipo.int/edocs/lexdocs/laws/en/pe/pe011en.pdf>.

11Jakkrit Kuanpoth, ‘Protection of Traditional Knowledge in the Face of Globalisation: Balancing Mechanism between CBD
and TRIPS’ (2009) 12(1) Thailand Journal of Law and Policy. <http://thailawforum.com/articles/Legal-Protection-Of-
Traditional-Knowledge.html>. ‘Systems and National experiences for Protecting Traditional Knowledge, Innovations
and Practices’, Background note by the UNCTAD secretariat, Commission on Trade in Goods and Services, and Commod-
ities Expert Meeting on Systems and National Experiences for Protecting Traditional Knowledge, Innovations and Prac-
tices, Geneva, 30 October – 1 November 2000. United Nations Conference on Trade and Development, at: <https://
unctad.org/system/files/official-document/c1em13d2.en.pdf>.
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making room for their systematic integration in relevant laws and regulations. The terms
‘fairness’ and ‘social justice’ manifest values rooted in good governance, which in the
context of this article refers to assuring IPRSD as both a substantive right and a pro-
cedural right. The former suggests recognition of the right as it applies to Indigenous
Peoples, while the latter refers its implementation in practical terms. The commonly
agreed rights in connection with IPRSD include involving Indigenous Peoples and
their representative institutions in a proactive decision-making role, requiring their con-
sultation and consent for decisions affecting them, both internally and externally. The
concept of free, prior, and informed consent (FPIC), for example, has been developed
as an emerging norm which can be translated into procedural practices to give effect
to IPRSD. By including such standards throughout multiple layers of decision-making,
both internally and externally, nation-state legal systems, though they vary from
country to country, could help promote best practice for access to and protection of TK.

Recognised tools are available for realising IPRSD. Examples include recognising
Indigenous Peoples’ institutions at the national level, accommodating their customary
rules within the national legal framework, and creating mechanisms for their effective
and meaningful political engagement. Diverse processes, such as social, environmental,
and human rights impact assessments, are available to determine issues that affect their
knowledge systems and customary values to give effect to their exercise of the right to
self-determination. Such types of procedural practice help realise inherent rights
attached to Indigenous Peoples, not only guaranteeing respect for diversity, non-dis-
crimination, and access to social protection, but also ensuring that Indigenous agencies
have the possibility of realising economic rights, in which fairness and social justice are
rooted.

Yet it is well known that these principles are not well endorsed or mainstreamed in
practice at many levels of legislative and other relevant decision-making today. Indigen-
ous TK protection via IPR is a salient case in point, as it quite clearly shows how the prin-
ciples and foundations of the current mainstream and mass-culture-based IPR
framework conflict with both the nature of the subject matter of protection (Indigenous
TK) and with the worldview of the people from whom that subject matter originates,
namely Indigenous Peoples. We argue that any system of rights to protect TK should
be developed and enforced as a combination of two elements: the core values shaping
the wisdom of Indigenous Peoples’ worldview and the human rights that correlate
with economic rights.12

2. A Brief Overview of Traditional Knowledge

Despite the lack of an authoritative definition of TK, it is commonly accepted that the
notion involves diverse issues of knowledge developed through traditional practices
embedded in the local cultures of Indigenous or traditional communities. These practices
generate knowledge that is integrated within a society and its value system, including
wisdom, teaching, and certain forms of expression that pass from one person to
another and from one generation to another. In most cases, these are expressed

12Emilda Kuspraningrum and others, ‘Social Justice for the Economic Rights on Traditional Knowledge in Medicinal Plants
of Customary Law Communities’ (2019) 8(12) Journal of Arts & Humanities 87, 90.
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through stories, legends, folklore, rituals, songs and strict customary practices which are
treated as general customary rules within a particular society.13

Even though this knowledge can rarely be found in any formal form beyond oral
transmission, its validity or value cannot be ignored.14 Today there is a growing
move to document TK, as it constitutes crucial elements of a holistic identity for
certain groups of people. As this identity is associated with both the natural and
manmade livelihood of Indigenous Peoples,15 and because genetic resources cannot
be owned, a particular community can be said to hold TK collectively.16 It is difficult
to properly identify and trace the knowledge holders, mostly due to complex collective
ownership.17 TK holders can be individuals, a group of individuals, or a whole commu-
nity.18 Moreover, the knowledge is not necessarily ancient or static,19 as it develops
continuously in response to new needs and experiences.20 The emphasis is on the tra-
ditional community (generally the Indigenous community) as holder of the knowledge,
however, due to continual observation and transmission of such knowledge among
members of the community.21

The characteristics of TK thus include local-ness, oral transmission, origin in practical
experience, emphasis on the empirical rather than the theoretical, repetitiveness, change-
ability, being widely shared, fragmentary distribution, orientation toward practical per-
formance and holism, and the like.22 To a large extent these characteristics relate to
plants, their properties and methods of use, including nutritional and medicinal knowl-
edge, forests and environmental conservation, and understanding of minerals and soils,
ecosystems, agriculture, and climate change.23 It is also suggested that TK includes
methods and techniques for preserving a community’s accumulated information about
genetic resources for future generations.24 As argued in this article, TK has gained the
status of a distinct set of knowledge. The methods of its production present empirical
examples of Indigenous science, and has proven able to build partnership with
Western science.25

13Doris Estelle Long, ‘Traditional Knowledge and the Fight for the Public Domain’ (2006) 5 John Marshall Review of Intel-
lectual Property Law 321. Traditional knowledge changes in response to culture, the environment and the passage of
time. It is a living active concept, not just a snapshot of what used to be back in ‘the good old days’.

14Hans Morten Haugen, ‘Traditional Knowledge and Human Rights’ (2005) 8 The Journal of World Intellectual Property
665.

15Ibid.
16Yovana Reyes Tagle, The Protection of Traditional Knowledge Associates with Genetic Resources: The Role of Databases and
Registers (Unigrafia 2011) 29. See also Daniel Gervais, ‘Traditional Knowledge & Intellectual Property: A TRIPs Compa-
tible Approach’ (2005) Michigan State Law Review 137, 140. <https://scholarship.law.vanderbilt.edu/cgi/viewcontent.
cgi?article=1723&context=faculty-publications>

17Krishna Prashad Oli, ‘Access and Benefit Sharing from Biological Resources and Associated Traditional Knowledge in the
HKH Region: Protecting Community Interests’ (2009) 1(5) International Journal of Biodiversity and Conservation 109.

18Haugen (n 14).
19Gervais (n 16). See also Long (n 13) 321.
20Reyes Tagle (n 16).
21Henry P Huntington, ‘Observations on the Utility of the Semi-directive Interview for Documenting Traditional Ecological
Knowledge’ (1998) 51(3) Arctic 277.

22Lorraine F Brooke, The Participation of Indigenous Peoples and the Application of Their Environmental and Ecological
Knowledge in the Arctic Environmental Protection Strategy (Inuit Circumpolar Conference 1 1993) 36–37; Allice Legat
(ed), Report of the Traditional Knowledge Working Group, North West territories (Culture and Communication 1991) 12.

23Reyes Tagle (n 16) 28–32.
24Thomas Cottier and Marion Panizzon, ‘Legal Perspectives on Traditional Knowledge: The Case for Intellectual Property
Protection’ (2004) 7(2) Journal of International Economic Law 371.

25M Bang, A Marin and D Medin, ‘If Indigenous Peoples Stand with the Sciences, Will Scientists Stand With Us?’ (2018) 147
(2) Daedalus 148.
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3. Inadequate Legal Attempts to Protect Traditional Knowledge

3.1 Legal protection of Traditional Knowledge through intellectual property
rights

As already noted, TK has become a valuable resource for technological knowledge in
many applications. It could provide economic advantages if shielding it could be encom-
passed in some regime of private property rights protection. Because TK is composed of
largely intellectual inventions and creations – that is, the traditional domain of intellec-
tual property protection – several attempts have been made to squeeze TK and related
innovations into the IPR regime. However, the limitations of using IPR for TK were
clear from the start.

There are two reasons for the failure of these attempts. First, many constructions of
the IPR system are not suitable for TK-related innovations, which has led to a
paradox: even though products or methods based on TK may be protected by IPR, TK
itself cannot enjoy the same advantage. Second (and most important), the way we cur-
rently justify and conceive of IPR and the exclusivity approach followed in the IP
system are strongly utilitarian-based and contrast with the Indigenous worldview. The
second reason is interlinked with, and can actually be claimed to be the reason for, the
first.

Let us start by presenting the first failure: the constructions of the IPR system. Patent
law has been the most discussed IPR in relation to TK because the knowledge embedded
in TK is often of a technical nature, thus resembling what patents are meant to protect.
However, the antiquity of TK, the fact that it is not often documented in written form, the
difficulty of describing organic subject matter textually, and the necessity of distinguish-
ing whether TK’s subject matter is a patentable invention or an unpatentable discovery26

pose several problems in assessing most patentability requirements (that is, invention,
novelty, inventiveness, and disclosure).27 An additional problem is that the majority of
granted TK-related patents have been in favour of non-Indigenous Peoples, such as
large Western-based pharmaceutical corporations and research institutions, which
have often acquired TK through non-legitimate bases.28 This raises several questions
related to human rights, especially access to justice and a fair balance of rights, including
benefit-sharing arrangements.29

Other IPR mechanisms have also proven problematic when applied to TK. For
example, the use of geographical indications under the form of a name or sign to
protect TK-originated products that correspond to specific geographical locations and
that belong to Indigenous Peoples has been proposed so as to secure a collective right

26See European Patent Convention (Amended by the Act revising the European Patent Convention of 29.11.2000), art 52
(2), according to which ‘discoveries’, among other things, shall not be regarded as inventions.

27Gervais (n 16).
28See e.g. the Turmeric Patent case (US patent 5401504), the Neem Patent case (US Patent 6,811,790); (see e.g. Emily
Marden, ‘The Neem Tree Patent: International Conflict over the Commodification of Life’ (1999) 22 Boston College Inter-
national and Comparative Law Review 283), as well as the Basmati patent case (see e.g. Sumathi Subbiah, ‘Reaping
What They Sow: The Basmati Rice Controversy and Strategies for Protecting Traditional Knowledge’ (2004) 27
Boston College International & Comparative Law Review 529).

29See e.g. Evana Wright, Protecting Traditional Knowledge Lessons from Global Case Studies (Edward Elgar Publishing 2020)
ch 2. See also issues related to biopiracy and biocolonialism, e.g. I Mgbeoji, Global Biopiracy: Patents, Plants an Indigen-
ous Knowledge (University of British Columbia Press 2006); D Robinson, Confronting Biopiracy. Challenges, Cases and
International Debates (Earthscan 2010).
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for an unlimited period.30 Article 31 of the UN Declaration on the Rights of Indigenous
Peoples (UNDRIP) recognises that Indigenous Peoples have the right to control, main-
tain, preserve and develop their TK. Since geographical indications only protect the geo-
graphical origins of products derived from TK, their contribution to protecting these
rights enshrined in the UNDRIP is limited, and TK knowledge remains unprotected.31

Copyright protection for the expression of ideas associated with TK also has limitations.
Most common-law countries require fixation in some tangible manner for protection to
arise.32 The problem is that not all TK is tangibly fixed; rather, it is transmitted in oral
form. In addition, Indigenous Peoples insist that their TK should be protected without
time limit, whereas copyright is temporal (usually 70 years after the author’s death), or
that it should be exploitable by third parties without infringing the copyright of Indigen-
ous Peoples.33 Database protection has also been experimented with. For example, col-
lecting relevant information on TK’s prior art in databases could be valuable for
supporting effective functioning of the patent system, helping both to assess patentability
requirements and carry out post-grant procedures to invalidate and revoke allegedly
invalid patents, as used for instance by India and Peru. At the same time, though, only
the database is protected, for example by copyright, while the content itself (in this
case, TK) is not.34 Finally, undisclosed TK could be protected as a trade secret (a soft
form of IPR)35 and closed-access TK databases could be implemented in this regard.
However, the dynamic nature of a culture normally requires communicating and disse-
minating it within Indigenous communities by means that make it easily accessible to
actors beyond those communities. As such, excessively defensive measures to protect
TK may not only be ineffective but eventually even harmful to the Indigenous society
itself, contributing to its lack of recognition, the marginalisation of its information, or
perceptions of it as belonging to the past.36

The second main reason why IPR has failed to protect TK is more fundamental, and
linked to the way we justify and conceive IPR under current rules. The mainstream
Western IPR system relies predominantly on some type of utility theory, aiming to
assign to inventors and authors exclusive rights that are ‘sufficient’ to incentivise them
to develop and make available inventions and works of art that they otherwise would

30Integrating Intellectual Property Rights and Development Policy. The Report of the Commission on Intellectual Property
Rights. London September 2002 (Chapter 4) at: http://www.iprcommission.org/papers/pdfs/final_report/ciprfullfinal.
pdf. See also Carlos Correa, ‘Traditional Knowledge and Intellectual Property’ (2001), QUNO, Geneva <http://
hostings.diplomacy.edu/quaker/new/doc/tkcol3.p>.

31Michael L Blakeney, ‘Protection of Traditional Knowledge by Geographical Indications’ (2009) 3(4) Journal of Intellectual
Property Management 357.

32See e.g. US copyright law 17 US Code § 102; UK Copyright, Designs and Patents Act 1988 s3(2).
33See e.g. Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of
protection of copyright and certain related rights.

34In the EU there is a specific sui generis DB right for databases that are the result of ‘substantial investment’ (Directive 96/
9/EC of the European Parliament and of the Council of 11 March 1996 on the Legal Protection of Databases (27 March
1996), OJ L 77/20 (DB Directive); still this form of protection has limitations, in terms of both subject matter and scope of
protection, and most importantly: this sui generis tool is not present in most other countries worldwide: Reyes Tagle (n
16). See also Taina Pihlajarinne and Rosa Maria Ballardini, ‘Data Ownership and IPRs’ in RM Ballardini, O Pitkänen and P
Kuoppamäki (eds.), ‘Regulating Industrial Internet Through IPR, Data Protection and Competition Law’ (2019) Kluwer
Law International 115–133.

35See Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016 on the protection of undi-
sclosed know-how and business information (trade secrets) against their unlawful acquisition, use and disclosure (Text
with EEA relevance).

36Mele’ofa Malolo, Tai’ora Matenga-Smith, and Robert Hughes, Pacific Foods: The Staples we Eat, Secretariat of the Pacific
Community, 1999, SPC Handbook No. 35, 1999.
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not produce.37 This type of utility theory, having a strong owner-centric approach
focused heavily on economic aspects and incentives, is particularly problematic in
terms of regulating Indigenous Peoples’ TK, where ethical values other than the econ-
omic expectations and interests of individual rights owners should play a major role.
Unless the logic of the IPR framework is changed,38 it is therefore highly doubtful
whether it would ever be suitable for protecting TK. When we look at the idea of ‘exclu-
sivity’ in IPR this conflict comes quite clear. Generally speaking, an exclusivity approach
explains both the nature of ownership (of the knowledge system, for example) and its
institutional structure. In most types of Western IPR systems, exclusivity refers to the
fact that IP rights involve exclusive rights for the IP owner to exclude others from
doing certain things (such as copying, making, using, or distributing) with a protected
work of innovation. This approach differs from the Indigenous approach to exclusivity.
Indigenous worldviews, including their value and knowledge systems, customary laws,
social organisation, economies, and land-based activities, demonstrate a particular
kind of exclusivity of ownership and structure.39 In this approach, the role of law is to
preserve the exclusivity of ownership not by excluding others, but by harmonising
their interests.40 This view is not at all in line with the way the current IPR system
justifies, understands, and conceives exclusivity. Similar issues arise with other concepts
in IP, such as property and ownership.

IPR scholars and organisations have attempted, not with great success, to develop
alternative solutions to the presented problem. One suggestion is a community rights
regime where ownership rights over TK are vested in Indigenous Peoples instead of
being focused on single owners.41 Drahos proposes establishing a global bio-collecting
society, a mechanism that could address the problems faced by both Indigenous
Peoples and companies regarding use of TK.42 Correa suggests adopting an ‘intermediate
approach’ via establishing a misappropriation regime that would include information on
TK, proof of origin of resources, and the consent of TK holders for its acquisition and
use.43 The creation of a sui generis regime under the form of a ‘reserved right’ based
on a ‘registry of traditional uses’ to protect TK has also been proposed.44 Moreover,
several legislative initiatives have been put forward at various levels. At the international
level, TK has been intensively discussed at WIPO and the World Trade Organization
(WTO), leading to two major proposals: (1) amending the Agreement on Trade
Related Aspects of Intellectual Property Rights (TRIPS) to include disclosure of origin

37William Landes and Richard Posner, The Economic Structure of Intellectual Property Law (Harvard University Press 2003)
294–402.

38Taina Pihlajarinne and Rosa Maria Ballardini, ‘Paving the Way for the Environment: Channelling “Strong” Sustain-
ability Into the European IP System’ (2020) 42 EIPR 239; Rosa Maria Ballardini, Janne Kaisto and Jukka Similä, ‘Devel-
oping Novel Property Concepts in Private Law to Foster the Circular Economy’ (2021) 279 Journal of Cleaner
Production 123747.

39Grey and Kuokkanen (n 4) 921.
40Larissa Katz, ‘Exclusion and Exclusivity in Property Law’ (2008) 58(3) The University of Toronto Law Journal 275, 278.
41Singh Nijar Gurdial, ‘Developing a “Rights Regime” in Defence of Biodiversity and Indigenous Knowledge’ in John
Mugabe and others (eds), Access to Genetic Resources: Strategies for Sharing Benefit (African Centre for Technology
Studies IUCN 1997).

42Peter Drahos, ‘When Cosmology Meets Property: Indigenous Peoples Innovation and Intellectual Property’ (2011) 29(3)
Critical Studies in Innovation, 233–252.

43Correa (n 30).
44William Lesser, Sustainable Use of Genetic Resources Under the Convention on Biological Diversity. Exploring Access and
Benefit Sharing Issues (CAB International 1998) 127–35.
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of genetic resources and TK, and prior informed consent as official requirements for
patents,45 and (2) establishing databases and registers to provide information to patent
offices on TK as prior art.46 Furthermore, developed and developing countries have
been actively negotiating regional trade agreements (RTAs) and free-trade agreements
(FTAs), which include IPR rules in relation to TK and access to genetic resources.47 It
is indicative that even after several years of relatively unsuccessful attempts to find a
proper solution in the context of WIPO,48 discussions there about TK protection have
been stuck for quite some time.49

As such, other measures that are somewhat linked to IP have been sought through
national or regional routes. For instance, at the national level Indigenous Peoples have
urged states to explore and pursue alternative means to protect their knowledge, and
to promote and strengthen their intellectual and cultural property rights.50 Yet designing
laws that address Indigenous Peoples’ concerns and reflect the special characteristics of
their TK has proved highly challenging for states all over the world. For example, in
Bolivia, the US Department of Agriculture filed an access to genetic resources application
for the ex situ conservation of wild species of peanuts.51 The application was accepted by
the national competent authority, but the access contract was not signed. Social conflicts
arose because Indigenous Peoples’ participation and consent were lacking, and they
appealed for respect for their fundamental rights. In Peru, a system of registers of TK
managed by the Peruvian Patent and Unfair Competition Office (INDECOPI) was estab-
lished to protect TK.52 This tool has proven ineffective, however, because Indigenous
Peoples do not always accept that TK registration is the best way to protect their
rights, as it can conflict with their culture and their right to control TK. Similarly, in
Finland efforts to open archives containing Sámi cultural expressions have also revealed
a lack of legally sustainable means.53 Finland’s Ministry of the Environment has con-
ducted a preliminary analysis of Sámi conceptions of TK, and the draft Nordic Sámi Con-
vention contains a proposal on protecting traditional Sámi cultural expressions. Efforts to
protect Sámi handicrafts through a specific trademark (Sámiduodji) have definitively

45See e.g.WIPO Technical Study on Patent Disclosure Requirements Related to Genetic Resources and Traditional Knowledge,
Study Nr 3 (made available to the 7th meeting of the COP in Kuala Lumpur, Malaysia, 9–20 February 2004, as document
UNEP/CBD/COP/7/INF/17). Available on the WIPO Website <http://wipo.int/tk>.

46Reyes Tagle (n 16). See also WIPO ‘Draft Provisions/Articles for the Protection of Traditional Knowledge and Traditional
Cultural Expressions, and IP & Genetic Resources’ and related documents <https://wipo.int/tk/en/igc/draft_provisions.
html>.

47Susy Frankel, ‘Attempts to Protect Indigenous Culture through Free Trade Agreements’ in Christoph Graber and Karolina
Kuprecht (eds), International Trade in Indigenous Cultural Heritage: Legal and Policy Issues (Edward Eldgar 2012) ch 5. See
e.g. The EU-CARIFORUM Economic Partnership Agreement (15 July 2008); the EU Free Trade Agreement with Columbia
and Peru (signed in May 2010).

48E.g. several documents on the discussions could be found: <https://wipo.int/tk/en/resources/publications.html>.
49A new mandate of the WIPO Intergovernmental Committee on Genetic Resources, TK and Folklore, was recently
created, but, at the time of writing, it remains unsure whether and how this effort will lead to any concrete result:
see <https://wipo.int/export/sites/www/tk/en/igc/pdf/igc_mandate_2020-2021.pdf>.

50Principle 4 of the World Council of Indigenous Peoples Declaration of Principles (circa 1984) <http://
hawaiianperspectives.org/2016/09/13/world-council-indigenous-peoples-declaration-principles-circa-1984/>.

51See e.g. D Williams, ‘New Directions for Collecting and Conserving Peanut Genetic Diversity’ (2001) 28 Peanut Science
135.

52See e.g. Sui Generis Peruvian law – Law No 27811 (n 10).
53Pia Nuorgam and Juha Karhu, ‘Saamelaiskäsityön (duodjin) oikeudellinen suoja osana saamelaiskulttuuria [Legal pro-
tection of Sámi handicraft (duodji) as a part of Sámi culture]’ in Kai T Kokko (ed), Kysymyksiä saamelaisten oikeusase-
masta [Questions about the legal position of Sámi people] (University of Lapland 2010).
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shown the shortcomings of means of protection based on private property for a cultural
common.54

In sum, none of these attempts have to date succeeded in providing a suitable holistic
solution for using exclusive rights, such as IPR, to regulate TK.While several reasons may
explain this failure, one of the major causes, as we have seen, is that it has been impossible
to agree on a regime that provides a suitable balance between Western types of exclusive
ownership rights such as IPR, on the one side, and Indigenous Peoples’ fundamental
rights and worldviews relevant to TK on the other. The pragmatic approach for owner-
ship-based types of TK protection can be perceived as building a bridge between the cul-
tural orientation of TK and the community rights that emerged from such a culture. TK
and its protection are linked to important ethical values such as IPRSD and the right to
culture, which, as explained above, are currently not well endorsed by the mainstream
IPR system. Such values are embraced by the human rights regime, but there too the
existing frameworks are defective, as is explained in the following.

3.2 Human rights-based approach for protection of Traditional Knowledge

TK exists within the core of Indigenous culture and has developed consistently in the
practices of the communities concerned. TK as a way of life is of paramount importance
for this culture. In other words, TK rights constitute part of cultural rights; it is therefore
only natural that TK be protected within the realm of human rights laws, as part of tra-
ditional practices among Indigenous communities.55

Several international human rights instruments support the view that Indigenous
Peoples should have control over their TK when such knowledge wields special cultural
significance. Today, international law increasingly recognises that knowledge of conser-
ving biological diversity and genetic resources has special cultural significance for the
survival of Indigenous communities.56 The core of Indigenous identity depends on the
existence of cultural phenomena having both material and non-material values. These
values, in addition to sharing the benefits arising from use of TK, are fundamental to
Indigenous communities.57 While protecting TK as part of cultural human rights argu-
ably provides ‘moral’ rights because of its very nature as cultural commons,58 the human
rights regime also ensures the material interests of intellectual creations. For Indigenous
communities, such intellectual innovations are mostly generated from use of TK; inter-
national human rights law consistently accepts this view.

The most significant international instrument to clearly articulate Indigenous TK as a
fundamental part of human rights is the UNDRIP, adopted by the United Nations
General Assembly on 13 September 2007.59 Article 31 UNDRIP suggests that the right
is more akin to self-management of TK and cultural heritage, and states are obliged to

54Ibid.
55Fulvio Mazzocchi, ‘Analyzing Knowledge as Part of a Cultural Framework: The Case of Traditional Ecological Knowledge’
(2008/2009) 36(2) Environments 44.

56Francesco Mauro and Preston D Hardison, ‘Traditional Knowledge of Indigenous and Local Communities: International
Debate and Policy Initiatives’ (2000) 10(5) Traditional Knowledge Ecological Applications 1253.

57‘Moral’ rights here understood differently than in the context of moral rights associated to copyright law, but as
explained in Mauro and Hardison (n 56).

58Here, ‘moral rights’ are not understood as in copyright law, but based on Philippe Cullet, ‘Human Rights and Intellectual
Property Protection in the TRIPS Era’ (2007) 29 Human Rights Quarterly 404.

59See UN Declaration on the Rights of Indigenous Peoples <http://un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf>.
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take effective measures to recognise and protect the use of these rights in consultation
with their Indigenous Peoples.60 To protect TK, the UNDRIP suggests developing a
co-management regime by establishing partnerships between states and Indigenous com-
munities. Although the UNDRIP is not strictly a legally binding instrument, its legal sig-
nificance is diverse.61 The UNDRIP plays an important role in the development of
international human rights norms in which the incorporation of TK rights for the pro-
tection of intellectual creations and inventions are rooted.62

The International Labour Organization Convention No 169 concerning Indigenous
and tribal Peoples in independent countries of 1989 (ILO 169) is the only legally
binding international regulation applicable solely to Indigenous Peoples. While the
Convention has not endorsed any direct reference to TK, a right to participate in the
use, management, and conservation of natural resources pertaining to their lands
(Article 15) and establishing control over their own economic, social, and cultural
development (Article 7) implies that these rights are only exercised in accordance
with Indigenous customary norms developed through TK. A similar line of interpret-
ation can be invoked from the international bill of human rights, which consists of
three of the most important international instruments: the Universal Declaration of
Human Rights (UDHR), the International Covenant on Civil and Political rights
(ICCPR), and the International Covenant on Economic, Social and Cultural Rights
(ICESCR). Although the UDHR is not a binding document, it does provide normative
elements – most of which have been incorporated into both international and regional
human rights treaties.63 This recognition carries significant implications for the endor-
sement and use of TK as part of culture and cultural rights pertaining to intellectual
innovations.

Both the ICCPR and the ICESCR, which are legally binding instruments, have invoked
this idea, and while they generally promote individual human rights, they also bear the
collective component of individual rights. Neither of these instruments has clearly
referred to the term ‘traditional knowledge’, but the protection of the cultural rights of
minorities, within the meaning of Article 27 ICCPR, will include TK as part of
culture, especially in the context of Indigenous Peoples to the extent that the Article
refers to the enjoyment of culture, religion, and language ‘ … in community with the
other members’ of the group. As such, Indigenous Peoples forming minorities come
within the ambit of protection by this Article. The term ‘culture’, however, is conceived
broadly, consisting, for example, of beliefs, practices, and rituals held or observed by

60Art 31 (1) UNDRIP reads as follows: ‘Indigenous Peoples have the right to maintain, control, protect and develop their
cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their
sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the prop-
erties of fauna and flora, oral traditions, literatures, designs, sports and traditional games and visual and performing
arts. They also have the right to maintain, control, protect and develop their intellectual property over such cultural
heritage, traditional knowledge, and traditional cultural expressions.’

61James Anaya, ‘Situation of Human Rights and Fundamental Freedoms of Indigenous People: Note by the Secretary-
General’, Interim Report of the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indi-
genous Peoples, UN General Assembly, UN Doc A/65/264 (9 August 2010), para 87 (Conclusion).

62Mauro Barelli, ‘The Role of Soft Law in the International Legal System: The Case of the United Nations Declaration on the
Rights of Indigenous Peoples’ (2009) 58(4) ICLQ 957.

63cf Concerning TK, art 27 (UDHR), a right to participate in the cultural life of the community, to enjoy the arts and to
share in scientific advancement and its benefits; a right to protection of the moral and material interests resulting
from any scientific, literary or artistic production of which he is the author.
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specific social groups that have been passed down from their ancestors through gener-
ations within the surrounding society. Support for this broad categorisation of
‘culture’ is found in the statement given by Francesco Capotorti, the UN Special Rappor-
teur of the Sub-Commission on Prevention of Discrimination and Protection of Min-
orities.64 The Human Rights Committee (HRC), which monitors implementation of
the ICCPR, stated in its General Comment No 23 that culture manifests itself in many
forms, including a particular way of life associated with the use of land resources,
especially in the case of Indigenous Peoples, which may include traditional activities
such as fishing and hunting, and techniques concerning land use behaviour.65 These
practices and activities require certain skills and systemic knowledge and standards
(broadly defined as TK) that are traditionally rooted in a given community and are devel-
oped and sustained over generations.66 TK provides mechanisms for internalising cul-
tural values, ethics, and fundamental social norms and rules.67 This recognition also
provides protection of material interests resulting from TK as suggested in Article 15
(1) ICESCR. While it perceives a similar interpretation of taking part in cultural life to
that of Article 27 ICCPR, the protection of ‘moral and material’ interests and rights to
‘benefit’ from those interests embodied in Article 15 1(c) ICESCR requires some atten-
tion in the context of TK-related rights.

In 2005, the Committee on Economic, Social and Cultural Rights (the treaty-monitor-
ing body of the ICESCR, hereinafter ‘the Committee’) adopted General Comment No 17
on Article 15, paragraph 1(c), ICESCR.68 The Committee highlighted two essential points
with regard to ‘moral and material’ interests. First, these interests safeguard the personal
link between authors and their creations and between people or other groups and their
collective cultural heritage (moral interests). Second, they protect the economic interests
attached to the works of those authors, which ensures them an adequate standard of
living (material interests).69 The same Article, in addition to ‘moral and material’ inter-
ests, encompasses another phrase, ‘benefit from protection’, which indicates effective
protection in terms of sharing the financial benefits from outsiders’ use. Here, the Com-
mittee was repeating the building blocks of IPR regimes, such as the division between
moral and economic (or ‘material’) rights (or ‘interests’) in copyright. However, the
Committee maintained that their protection need not reflect the levels of protection
found in the existing IPR regime, emphasising that the benefit must come from use by
third parties of productions by means of adequate remuneration. The Committee also
highlighted that a state’s obligation includes preventing unauthorised use, and that
failure to do so requires ensuring adequate compensation to authors for damage
suffered.70

Used in this Article, the terms ‘scientific’, in addition to ‘literary’ and ‘artistic’, indicate
a broad range of activities within which, for example, qualification for patent protection

64UN DocE/CN4/Sub2/384/Rev1, 99–100.
65See General Comment No 23 of the Human Rights Committee. UN Doc A/49/40, 07–110, para 3.1.
66See e.g. Ray Barnhardt and Angayuqaq Oscar Kawagley in R Barnhardt and AO Kawagley, ‘Indigenous Knowledge
Systems and Alaska Native Ways of Knowing’ (2005) 36(1) Anthropology and Education Quarterly 8, 4, 233–252.

67Mazzocchi (n 55).
68General Comment No 17 (2005), Committee on Economic, Social and Cultural Rights, thirty-fifth session, E/C12/GC/17.
69Ibid. para 2.
70Ibid.
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may also fall.71 In its most recent General comment, No 25 of 2020,72 the Committee,
once again recognising traditional and Indigenous knowledge, underlined states’ obli-
gation to take measures ‘ … to protect such knowledge through different means, includ-
ing special intellectual property regimes, and to secure the ownership and control of this
traditional knowledge by local and traditional communities and Indigenous Peoples’.73

In this regard, the Committee also emphasises states’ exterritorial obligation to help
realise the right to enjoy the benefits of scientific progress arising out of TK through
both international legal developments and the domestic legal regime.74

Regarding the group entitlement of TK rights, the HRC and the Committee on Econ-
omic, Social and Cultural Rights coherently conclude that the collective nature of a right
is accommodated within the Articles of the Covenants, as discussed above. Like any
other cultural right, TK rights cannot be enjoyed in isolation or independently of the invol-
vement of other members of the Indigenous community, and therefore need collective con-
ferral. TheHRC asserts that since the protection of these rights is directed towards ensuring
the survival and continued development of the cultural, religious, and social identity of the
groups concerned, this depends on a group’s ability to maintain its culture and identity.75

These rights lose their importance if disconnected from communal significance; taking
them away violates a group’s capacity and right to exist with a collective identity.76

Likewise, in relation to the scope of Article 15 1(c) ICESCR, the Committee suggests a
similar interpretation concerning protection of creators’ scientific, literary, or artistic
production,77 positioning the ‘community’ (in addition to the individual) as rights
holders: this applies to both Indigenous communities and cultural minorities.78 The
Committee further suggests that,

… in implementing these protection measures, States parties should respect the principle of
free, prior and informed consent of the Indigenous authors concerned and the oral or other
customary forms of transmission of scientific, literary or artistic production; where appro-
priate, they should provide for the collective administration by Indigenous Peoples of the
benefits derived from their productions.79

While ensuring group entitlements to cultural rights, the HRC and the Committee
also linked to the fundamental question of IPRSD.80

71Hans Morten Haugen, ‘General Comment No 17 on “Authors’ Rights”’ (2007) 10(1) The Journal of World Intellectual
Property 57.

72General Comment No 25 (2020) on science and economic, social and cultural rights (art 15 (1) (b), (2), (3) and (4) of the
International Covenant on Economic, Social and Cultural Rights. United Nations. Economic and Social Council. E/C12/
GC/25.

73Ibid. para 39.
74Ibid. para 83.
75General Comment No 23 of the Human Rights Committee (n 65) paras 6.2 and 9.
76Andrea Muehlebach, ‘What Self in Self-Determination? Notes from the Frontiers of Transnational Indigenous Activism’
(2003) 10 Global Studies in Culture and Power 256.

77The Committee maintained that while the drafters of the Covenant seemed to have believed the authors of scientific,
literary and artistic productions to be natural persons, they had not realised (at the time of drafting the Covenant) that
groups of individuals may also be protected by art 15 (1) (c). See General Comment 21 (2009), Forty-Third Session, Com-
mittee on Economic, Social and Cultural Rights, E/C.12/GC/21, paras 7 and 8.

78See ‘Intellectual Property and Human Rights: Is the Distinction Clear Now?’ Policy Brief 3 (2006) <www.3dthree.org>.
79General Comment 21 (n 77) para 9.
80The interpretation of the provision of art 27 suggests that states have an affirmative duty –meaning a pro-active role –
to give effect to the essence of the Article. This view has found support both in legal literature and in the authoritative
interpretation by the HRC: see UN DocE/CN4/Sub2/384/Add2, paras 130–36, 160–61; and UN DocE/CN4/Sub2/384/
Add5, paras 24–30. See General Comment No 23 (n 65) paras 6.1 and 6.2.
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Nevertheless, the human rights framework has limitations in relation to the protection
of the TK rights of Indigenous Peoples. First, while UN treaty bodies acknowledge TK as
a form of cultural right, the human rights regime provides no mechanism for either its
affirmative or its protective recognition. UNDRIP is not legally binding and does not
impose any concrete legal obligation upon states. The reference to TK in the ILO-169
Convention is relatively vague and its ratification record is poor, for most states with
Indigenous populations in their territories are not parties to the Convention. Neither
of the two Covenants specifically refer to Indigenous Peoples or to TK, but as discussed,
their treaty-monitoring bodies do interpret TK as part of a cultural right and refer to its
importance and recognition as a normative, rather than a concrete, fundamental right
applicable to Indigenous Peoples. Despite this recognition, however, they do not
clearly indicate how concrete protection of TK can be implemented unless the right is
reshaped or translated into a readable language within the structure of existing IPR or
other regimes to protect intellectual creations.

Second, establishing Indigenous Peoples’ ownership of TK as a cultural right is
dubious because of its subjective nature; there are no uniform inventories suggesting
what is the specific and identifiable knowledge requiring protection, nor who may exer-
cise such right on behalf of an Indigenous group, or how. Therefore, while applying
human rights norms can better protect an individual’s ownership of intellectual creations
as part of IPR, inclusion of TK in intellectual creations and their collective ownership is
problematic.

This leads to the third point, namely that legally binding international human rights
regulations primarily protect the rights of individuals, not the collective rights of a group
or community in any concrete sense. According to Optional Protocols (attached to both
Covenants), only individuals or groups of individuals are eligible to bring a complaint to
the monitoring bodies against states’ obligations. As such, the existing human rights fra-
mework falls short of supporting the protection of TK as a concrete fundamental right
applicable to Indigenous Peoples.

3.3 The convention on biological diversity (CBD), Nagoya Protocol, and access
to benefit sharing

The CBD is the main international instrument explicitly acknowledging the role of TK, as
well as innovations and practices of Indigenous and local communities, in biodiversity
conservation and its sustainable development. The CBD is a multilateral treaty concluded
between states in which Indigenous and local communities are only objects. References
to Indigenous or traditional knowledge and to Indigenous or traditional technologies are
found in Articles 17 and 18 CBD. Reference to the TK held by Indigenous and local com-
munities can also be derived from Article 8(j).81 Article 8 CBD does not use the term ‘tra-
ditional knowledge’, but recognises that the knowledge, innovations, and practices found
in the lifestyles of Indigenous Peoples contribute to the conservation of biodiversity and

81See CBD, art 8(j): ‘Each contracting Party shall, as far as possible and as appropriate: Subject to national legislation,
respect, preserve and maintain knowledge, innovations and practices of Indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider
application with the approval and involvement of the holders of such knowledge, innovations and practices and encou-
rage the equitable sharing of the benefits arising from the utilization of such knowledge innovations and practices.’

64 K. HOSSAIN AND R. M. BALLARDINI



sustainable use of natural resources. For Indigenous Peoples, conservation, management,
and maintenance of biodiversity have huge significance, as highlighted in the develop-
ment of knowledge that is traditionally passed down from their ancestors and is now
seen as part of environmental conservation.82 Moreover, as previously stated, in the
development of information on genetic resources and especially in the fields of medicine
and agriculture, TK fulfils an important role in generating information for the pharma-
ceutical and biotechnology industries, and as a result it has increasing importance among
the scientific community in promoting further innovation.

One objective of the CBD is to ensure fair and equitable sharing of the benefits arising
from exploitation of genetic resources.83 Several factors influence the degree to which
Indigenous and local communities benefit from the use of genetic resources and their
associated knowledge, innovations, and practices. The most important factor is probably
each community’s socio-political status within the society in which it lives.84 Article 8(j)
cannot be interpreted strictly as granting the exercise of rights to Indigenous Peoples
themselves. The rules of the Convention cannot be directly applied to Indigenous
Peoples, but only to ratifying states. Even in that case the Convention places an extremely
weak obligation upon the state, as reflected in its terminology: ‘Each contracting party…
as far as possible and as appropriate… subject to national legislation… ’, establishing no
actual binding legal commitment for the protection of Indigenous TK. Therefore,
difficulties lie in making national legislation compatible and harmonised.

While the CBD emphasises the prior and informed consent of the holders of TK, local
implementation of that principle varies in application.85 Moreover, the article sets out
obligations towards both Indigenous and local communities. While Indigenous commu-
nities enjoy a certain amount of rights within human rights law, local communities have
no equivalent set of rights.86 The CBD, being an international agreement among states,
recognises states’ sovereign rights over natural resources within their jurisdiction; it is the
parties to the CBD, rather than Indigenous Peoples or local communities, that determine
access to genetic resources in areas within their sovereign jurisdiction. Sovereignty over
these genetic resources does not necessarily imply the ownership rights of the knowledge
associated with them, however.87 Since Indigenous and local communities hold such
knowledge, the state is obliged to guarantee their rights by ensuring them the fair and
equitable sharing of benefits resulting from use of that knowledge.

Within the framework of the CBD, a series of subsequent developments occurred
through the process of the conference of the parties. A working group was set up and
developed guidelines, creating a discourse of community rights around Indigenous
and local communities linked to their territories, biodiversity, and ways of life.88 A set
of voluntary guidelines, the so-called Akwé Kon Guidelines,89 was adopted. An ad hoc

82Kuanpoth (n 11).
83See CBD, arts 15.1, 15.2, 15.4, 15.5, 16.3, 19.1, and 19.2.
84See ‘UNCTAD Biotrade: Some Considerations on Access, Benefit Sharing and Traditional Knowledge’Working paper pre-
pared by Biotrade Initiative (UNCTAD) Geneva 30 October 2000, para 34 <http://biotrade.org/ResourcesPublications/
Some%20considerations%20on%20ABS%20and%20TK.pdf>.

85Mauro and Hardison (n 56).
86Ibid.
87Prashad Oli (n 17).
88‘Upholding Indigenous Peoples Rights and Supporting Traditional Knowledge’ Briefing 10, October 2010 <http://
undercovercop.org/wp-content/uploads/2010/10/briefing10_top10forCOP10_ENG.pdf>.

89Akwé: Kon Guidelines (2004) <https://cbd.int/doc/publications/akwe-brochure-en.pdf>.
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open-ended working group on access and benefit sharing (ABS) was established to
develop guidelines and other approaches to assist parties in implementing the ABS pro-
visions of the CBD. The Bonn Guidelines90 were endorsed to assist parties in establishing
administrative, legislative, or policy measures regarding ABS, and in negotiating contrac-
tual arrangements for access to genetic resources and benefit sharing.91 Subsequently, in
response to a 2002 call from the World Summit on Sustainable Development for a legal
framework to define TK as property and articulate the process of receiving benefits from
its use,92 an international legal regime on ABS was endorsed through adoption of the
Nagoya Protocol in 2010.93 The Protocol includes appropriate access to genetic resources
and appropriate transfer of relevant technologies, while taking into account all rights
over those resources and technologies. It clearly mentions that this would apply to TK
associated with genetic resources.

In several of its provisions, the Protocol refers to Indigenous and local commu-
nities.94 While neither the CBD nor the Protocol define the terms ‘Indigenous’ or
‘local communities’, the preamble to the Protocol refers to the Declaration on the
Rights of Indigenous Peoples. Even though the Protocol obliges action from states
only, Indigenous and local communities have the domestic right to access genetic
resources or to hold TK. While exercising sovereign rights over natural resources,
states are obliged to ensure the prior informed consent of these communities in
accordance with their national legislation.95 As for benefit sharing arising from exploi-
tation of genetic resources, Article 7 of the Protocol suggests that a state party shall,
‘subject to national legislation’, ensure prior and informed consent or approval and
involvement of these Indigenous and local communities, and establish mutually
agreed terms.

Additionally, access to and exploitation of genetic resources should conform to com-
munities’ customary laws and their community protocols and procedures as applicable.96

To establish mechanisms to fulfil the obligations by potential users of TK, state parties
also need to ensure participation by Indigenous and local communities holding knowl-
edge.97 Accordingly, state parties should support these communities in developing com-
munity protocols to promote processes regulating access to TK, in the fair and equitable
sharing of benefits arising from exploitation of such knowledge, and in developing
mutually agreed terms as minimum requirements in model contractual clauses for
benefit sharing.98 To increase awareness of community-held genetic resources and TK,

90Bonn Guidelines on Access to Genetic Resource and Fair and Equitable Sharing of the Benefits arising out of their Util-
ization <http://cbd.int/doc/publications/cbd-bonn-gdls-en.pdf>.

91Prashad Oli (n 17).
92Ibid.
93The Ad Hoc Open-ended Working Group on Access and Benefit-sharing met 11 times 2005–2010 to negotiate an inter-
national regime on ABS. At its ninth meeting, the Working Group accepted a draft Protocol tabled by the Co-Chairs, Mr
Fernando Casas from Colombia and Mr Timothy Hodges from Canada, as the basis for further negotiations. The group
continued to negotiate on the basis of this text until its last meeting which was held on 16 October 2010, in Nagoya,
Japan. At the tenth meeting of the Conference of the Parties, the Nagoya Protocol on Access to Genetic Resources and
the Fair and Equitable Sharing of Benefits Arising from their Utilization to the Convention on Biological Diversity was
adopted: see <http://cbd.int/abs/background/>.

94See e.g. arts 5, 6, 7, 11, 12, 13, 14, 16, 21, 22, and 25.
95See Nagoya Protocol, art 6.
96Art 12.1.
97Art 12.2.
98Art 12.3.
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state parties are required to organise meetings of communities, establish a help desk for
communities, and involve communities in implementing the Protocol.99

Subsequently, the rights of Indigenous and local communities to hold and access TK
related to genetic resources, as well as benefit sharing resulting from the use of TK, has
emerged as a new cluster of rights referred to as ‘biocultural rights’. The concept refers to
a holistic approach to understanding Indigenous rights and presents the interconnected-
ness between Indigenous rights and natural resources and their cultural rights.100 These
rights fall broadly within the category of group or collective rights. Although developed
in the context of the CBD, these rights are integrated in other legal frameworks such as
the UNDRIP.101 Implementing biocultural rights within the CBD regime seems to be
difficult, however, mainly because of the variance in national legal systems.102 Many
national legal frameworks surrounding ABS require users of TK to enter into nego-
tiations with Indigenous People and local communities according to customary laws
and procedures, but it is almost always difficult to determine the authoritative represen-
tative from these communities with whom these negotiations should occur. Acknowled-
ging this difficulty, the Nagoya Protocol encourages the communities concerned to
develop a community protocol which will mediate negotiations between the customary
law of Indigenous and local communities and external users of TK.103 A community pro-
tocol can serve two key functions: (1) empower the community with respect to their
rights regarding land, resources, and knowledge, and even their negotiating strength
with outside parties; and (2) guide outside parties in their work with Indigenous
People and local communities, and in their work with states and companies.104 The
value of a community protocol as a device for bridging gaps between customary, national,
and international law has been acknowledged in international law as furthering the
concept of biocultural rights and resolving potential conflicts over such rights.105

The CBD and the Nagoya Protocol both encourage promotion of biocultural rights,
which includes Indigenous TK and access to benefit sharing. Some developments have
therefore been achieved in terms of establishing procedural practices linking human
rights frameworks to the CBD regime, and in implementing IPRSD via those procedural
practices. The fact that TK forms a biocultural right for Indigenous and local commu-
nities has gained global recognition and significance within the CBD regime. However,
the state obligations referred to above are left with no concrete and uniform protection
mechanism, and the phrase ‘subject to national legislation’ referred to in both the CBD
and the Nagoya Protocol sets weak state obligations. Adapting states’ obligations to their
national regulations, particularly concerning Indigenous Peoples’ biocultural rights, thus
depends on their ability to comply with international human rights standards, and
because these vary from country to country, it is difficult to argue in favour of a concrete

99Art 12.3.
100C Chen and M Gilmore, ‘Biocultural Rights: A New Paradigm for Protecting Natural and Cultural Resources of Indigen-
ous Communities’ (2015) 6(3) The International Indigenous Policy Journal doi:10.18584/iipj.2015.6.3.3 <http://ir.lib.
uwo.ca/iipj/vol6/iss3/3>.

101Art 22 (5)(j).
102Mikey Salter and Johanna von Braun, ‘Biocultural Community Protocols: Bridging the Gap Between Customary,
National and International Law’ (2011) (14) Effectius <http://mara-stream.org/wp-content/uploads/2012/05/
BioculturalCommunityProtocols_JohannaVonBraun_Effectius_Newsletter14.21255827.pdf>.

103See Nagoya Protocol, art 12.
104Salter and Braun (n 102).
105Ibid.
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protection regime for Indigenous TK. In sum, even though integrating a human rights
approach to obligations within the CBD regime is a step forward in identifying TK
and adopting subsequent measures to access benefit-sharing for Indigenous Peoples, it
remains only a partial solution.

4. Protecting Traditional Knowledge via a Holistic Principled-Based
Regime of Governance

Our analysis has shown how balancing protection of and access to TK is a complex issue,
for which many solutions have been presented and discussed over the years. Despite the
prolific literature and multiple legislative and policy efforts, it remains unresolved and
fragmented into scattered approaches. While this is partly because TK’s holistic
nature, its collective origin, and its oral transmission and preservation are unknown in
existing proprietary mechanisms such as IPR, a major problem stems from non-coherent
legal and political structures and controversies at diverse levels, creating inconsistency for
a single-approach solution regime. As noted, one major problem is that in practice not all
the solutions implemented follow the key principles of fairness, rights to culture, and
IPRSD, which form the central elements of Indigenous worldviews. For instance, as pre-
sented in section 3.1, one of the main failures underlying why the IP system does not
properly apply to TK, or reflect the societal needs and ethical values that stand at the
core of Indigenous Peoples’ worldview, relates to the way we conceive and justify
private property, ownership, and exclusivity in IP law. For Indigenous communities,
custom-based IPR perspectives stem from the community rather than from the individ-
ual owner, and thus do not conform to Western ways of conceiving IPR.106 It is these
differences and conflicts that have at times led to detrimental activities – such as appro-
priation of Indigenous culture and knowledge – which are, absurdly, not necessarily for-
bidden by the current IPR system.107 In other words, despite recognition of TK in human
rights approaches and in the CBD regime, private property rights regimes such as IPR
currently fail to take these types of ethical principles into sufficient account. Instead,
most Western IPR frameworks are currently based on mainstreaming economic utility
and largely disregard other ethical values (such as fairness, as associated with IPRSD).
The strong utilitarian and economic-centred approach currently followed in Western
IPR regimes does not endorse the required level of respect for ethical values needed in
the case of TK.108 At the same time, the heterogeneous application of human rights prin-
ciples at the national level often does not consider protection of Indigenous Peoples’ TK

106Reyes Tagle (n 16).
107E.g. the case of Disney’s blockbuster animation Frozen (2013) on the content of Indigenous cultural heritage. Frozen
(2013) takes place in an Arctic environment and has elements borrowed from the Indigenous Sámi culture. Even though
Disney was generating massive profits with the help of the Sámi heritage, the Sámi community gained nothing from
this success, nor did they receive any kind of remuneration. Absurdly, Disney could even have claimed copyright pro-
tection for the Sámi elements it uses in its animation, or register them as its trademarks, thus enabling them to enforce
those rights against the Sámi people using their own cultural heritage. See e.g. Mikko-Pekka Heikkinen and Jussi Pull-
inen, ‘Disney kävi Inarissa tutkimassa saamelaista elämää Frozenin jatko-osaan – Saamelaiset haluavat korvausta
[Disney Visited Inari to Research Sámi Way of Life for Frozen Sequel – Sámi Wish to be Compensated]’ (Helsingin
Sanomat, 23 September 2016) <https://hs.fi/kotimaa/art-2000002922271.html>.

108See Pihlajarinne and Ballardini, ‘Paving the Way’ (n 38). See also Rosa Maria Ballardini, Heidi Härkönen and Iiris Kestilä,
‘Intellectual Property Rights and Indigenous Cultural Heritage: Balancing Interests via a User-Centric Approach’ in
Marcelo Corrales and others (eds), Legal Design: Integrating Business, Design, & Legal Thinking with Technology
(Edward Elgar Publishing 2021).
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as part of fundamental rights as a uniform international standard. As a result, despite rec-
ognition of TK within the framework of international human rights law, inclusion of the
norm in secondary legislation at national level is often ignored. The CBD regime suffers
from a similar problem, because implementation of the norms embodied in the Nagoya
Protocol is subject to national regulations that often vary from country to country. Fur-
thermore, Indigenous Peoples have also tried to formulate and develop their own means
of protection as part of their customary norms, such as by establishing community or
local TK databases and registers (such as the Register of the Potato Park in Peru).
However, legal recognition of these means or of their IPR and human rights implications
is seldom to be found.109

We agree with Tobin that it has become increasingly clear that ‘ … neither customary
law nor national and international law alone can create an effective system for protection
of rights over TK’.110 Implementing TK protection needs to be carried out in a holistic
and systematic manner based on a common notion of infrastructure, pooling regulation
of TK into a common set of solid fundamental principles capable of forming an inter-
national standard. Guiding ethical principles, particularly fairness and social justice as
associated with IPRSD, should lie at the basis of any regime that governs TK at all
levels of decision-making and in all legal sources. However, these principles often
provide a vague understanding unless procedural techniques are available for achieving
the goals connected to them. As discussed above, we argue that a unique and universal
protection regime for TK as a solution is neither viable nor realistic. Hence, we reject sui
generis protection regime for TK. We envisage the achievement of a better protection
regime if the above-mentioned principles become an integral part, at multiple levels,
of protecting and accessing TK. We therefore argue not for one single ad hoc protection
regime, but for a solution that mainstreams the identified principles into the architecture
at all levels of decision-making where TK is concerned – what we call a holistic principle-
based approach. Then follows the question of identifying mechanisms for how such a
principle-based approach can translate into a practice-oriented structure to provide sol-
utions at multiple decision-making levels. We propose that the already recognised pro-
cedural standards provide mechanisms for exercising these principles in decision-
making.

Numerous procedural tools are available for fair implementation of access to and pro-
tection of TK rights. Mechanisms concerning the practice of IPRSD at the national level
and the biocultural protocols within the CBD regime are among the guiding tools that
should be followed to implement TK protection in accordance with the aspirations
and worldview held by Indigenous Peoples, as they can be translated into procedural
practices. Both regimes place clear obligations on states to implement standards at
national levels, given that they offer driving guidelines to justify and shape practices in
relevant secondary laws, such as in IPR regimes. Translating guiding norms into pro-
cedural practices takes place through the implementation of coherently agreed upon
common international standards which provide meaning for effective exercise of
IPRSD to promote fairness at the end of the day. Such international procedural standards

109Reyes Tagle (n 16).
110Brendan Tobin, ‘The Role of Customary Law and Practice in the Protection of Traditional Knowledge Related to Bio-
logical Diversity’ in Christoph Antons (ed), Traditional Knowledge, Traditional Cultural Expressions and Intellectual Prop-
erty Rights: Approaches in the Asia Pacific Region (Kluwer Law International 2009) ch 6.
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would include, for example: recognition of Indigenous Peoples’ social and political insti-
tutions; accommodation of their customary rules within the national legal framework;
mechanisms for them to effectively and meaningfully participate in political processes
at multiple levels, ensuring a partnership relationship with state actors; and procedures
concerning obtaining free, prior, and informed consent on issues that relate to them. We
argue that once such procedural standards are embodied in multiple legal systems at mul-
tiple layers of decision-making, access to and protection of TK will be more rationally
realised in terms of meeting the shortcomings of any specific legal regime discussed
herein.

In the fields of IPR, for example, this principle-based approach could trigger a change
from the current utilitarian, economic, and owner-centred justification and framing IP
rights, concepts, and practices to an approach that is more respectful of other ethical
values relevant for TK. Indeed, this is not something that can be fixed by simply changing
certain narrow practices in some areas of IPR or by trying to work out small details of
how IP rights operate in practice. It is a change that can only occur via a fundamental
reformulation and re-justification of the entire IPR system, moving it away from the cur-
rently predominant owner-centric and incentive-based private property framework to
one that is more inclusive and that better endorses key ethical values such as those
this paper has identified. As Fisher points out, other theories could also be used to
justify the existence and scope of the IPR system.111 In this regard, social planning
types of theories, which view property and exclusivity as something that can be used
to build a ‘just and attractive’ culture, would seem a much more appropriate way to
support the development of practices in IPR that are more inclusive and more respectful
of Indigenous Peoples’ rights and views in general. Such values are not actually inconsist-
ent with market-oriented pervasive and inescapable regulatory approaches, given that
they offer ‘fairness’, which goes hand in hand with Indigenous cosmology, and what Indi-
genous Peoples are fighting for all across the world.112 This change to the theoretical jus-
tification for intellectual property could also provide more ‘teeth’ to the judiciary in
mainstreaming fairness and social justice associated with IPRSD while hearing court
cases.

At the international level, concrete examples of what this change could trigger might
include giving more room for manoeuvre in applying and interpreting provisions like
Articles 7 and 8 of the TRIPs Agreement, which acknowledge the importance of wider
public interests as a key issue that the IP system should promote, in addition to techno-
logical innovation and dissemination. Nationally and regionally (at EU level, for
example), this change could prepare the ground for including Indigenous perspectives
while interpreting the scope of IP protection, for instance via acknowledging the view
of the community in question when considering whether exclusive IP rights to Indigen-
ous TK should be granted. This result could concretise in interpreting some existing IPR
provisions more broadly, so that they could also be used to prevent unacceptable prac-
tices like TK misappropriation. For example, as presented – although rather briefly –
by Karhu and Nuorgam,113 as well as by Ballardini and others,114 the Finnish Copyright

111William Fisher, ‘Theories of Intellectual Property’ in New Essays in the Legal and Political Theory of Property (CUP 2001).
112Drahos (n 42).
113Nuorgam and Karhu (n 53).
114Ballardini, Härkönen and Kestilä (n 108).
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Act, Section 53 (protection of classics)115 in its current form could be interpreted in
such a way that it would provide a tool for the Sámi people to prevent misappropria-
tion of their dress and cultural heritage. Similar approaches could be followed in the
context of TK. This broader and more inclusive way of interpreting pre-existing IP
provisions would help shift the current concept of property in IPR away from its
focus only on economics, at the same time as helping to preserve Indigenous TK
and could potentially rendering ‘exclusivity’ more inclusive. Such holistic under-
standings of Indigenous knowledge in legal policymaking would also respect
IPRSD. They could also offer ways to interpret the vision of a ‘just and attractive’
society while conceiving of private property in accordance with social-planning the-
ories that better enable TK protection. As this article illustrates, including both inter-
national human rights norms and the norms embodied in the CBD regime
concerning rights related to Indigenous TK is a step toward recognising the inclusion
of such principles in diverse legal sources; in the case of IPR, it also improves the
amalgamation of human rights principles with private property and rights
conceptions.

5. Conclusion

The human relationship with the environment presents anthropological, ethno-bio-
logical, and ethno-ecological insights. These are based on an inextricably linked bio-
cultural phenomenon associated with practices that have been translated into
knowledge that, over time, has proven to possess significant scientific value for
broader communities both nationally and internationally. For Indigenous Peoples,
the human rights regime and the biodiversity regime provide particular rights: the
former provides cultural rights and the latter provides so-called biocultural rights.
Moreover, the ownership regime of exclusivity provided by frameworks such as
IPR is important for Indigenous Peoples so as to impede unfair exploitation of the
creativities and innovations stemming from their TK. As shown above, however,
these three regimes are currently dealt with in law separately, each in their own
silo. The consequence is that none provides an appropriate answer to the key ques-
tion of how to balance protection of and access to TK in a way that respects Indigen-
ous Peoples’ interests. We argue that one way to promote systematic integration of
these regimes is to amalgamate regimes of human rights with concepts of private
property through a vision that mainstreams ethical values, such as fairness and
social justice, and a right to culture, associated with IPRSD. This would need to
be done holistically and at multiple layers of legal decision-making, not at just one
universal level. For instance, in the field of IPR this would enable the provision of
suitable protection to TK-related innovations, while at the same time respecting
the interest of Indigenous Peoples through systematic integration of the core
human rights involved. Ultimately, this way of governing TK would also reconcile
with the idea of ‘Indigeneity’, here understood as a philosophy that honours the
wisdom that Indigenous Peoples have brought to our planet through livelihoods

115Finnish Copyright Act, 404/1961, amendments up to 608/2015, s 53 (protection of classics).
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made in close interaction with the natural environment and their sense of commu-
nity. After all, a rising stream of research points towards the fact that Indigeneity
could offer an alternative model of governance to neoliberalism, or to market and
economic-centric approaches in general, offering appropriate solutions to some of
the main failures of neoliberalism relevant to the TK context – solutions such as fos-
tering decolonisation and the meaningful development of societies, especially with
respect to contemporary strategies of resilience, adaptation, and protection of the
vulnerable.116

116David Chandler and Julia Reid, Becoming Indigenous Governing Imaginaries in the Anthropocene (Rowman & Littlefield
2019); See also ‘Climate Action and Sustainability: Indigenous Peoples are Part of the Solution’ WIPO Magazine (March
2020) <www.wipo.int/wipo_magazine/en/2020/01/article_0007.html>.
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